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Part | — The Sources in Rabbinic Literature

Introduction: The Status of a Ger!

l he exact status of a ger in Jewish society is debated in Tosefta Qiddushin
(5:2—3):

ammIImen Tan . “A ger and a freed slave are permitted to marry a
T — "IN TOM NN mamgzeret, but the child will be a mamzer”? — these
N9 RN .nov 7 are the words of Rabbi Yossi. Rabbi Yehudah says:
TN [mmnlnnrNw  “A ger cannot marry a [mamgeret], but a ger, a freed
PamnY5maimwn  slave and a desecrated-kohen are permitted to marry
»..mn22  the daughter of a kohen.”

1. This article only addresses the rabbinic traditions about the ger. There will be no
attempt to deal with the biblical use of the term or its conception of the ger. One of
the complications regarding the rabbinic use of the term ger is that it is sometimes
used to refer to the convert him- or herself, and it is sometimes used in reference
to a person whose parent or parents were converts. This point has important con-
sequences when attempting to understand the reasoning of the rabbis in any given
ruling about the ger. It is for this reason that [ am leaving the term untranslated in
this article.

2. This refers to the child of certain forbidden sexual unions, like incest or adultery
(mamgzer = male, mamzeret = female). The closest English equivalent is bastard, but
because of its unpleasant connotations in Modern English, I will use the Hebrew
term.
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mmnpnnoopr9nna  The daughter of a desecrated-kohen is barred from
PN MR .09YY  marrying into the priesthood forever. Rabbi
M N9om Y9N na599v - Yehudah says: “The daughter of a man who is a ger
»..nnnon s like the daughter of a desecrated-kohen, and is
barred from marrying into the priesthood.”

The status of the ger in the above examples differs greatly depending on the
speaker. R. Yossi believes that a ger is not in the category of “community of
Israel”, and is therefore allowed to marry a mamgeret. R. Yehudah, on the other
hand, believes that a ger is a full member of the community of Israel and may
not marry a mamgzeret. However, the ger carries with him a stigma on par with
the stigma of the desecrated-kohen, and his daughters are, consequently, barred
from marrying into the priesthood.

Both R. Yehudah and R. Yossi consider the ger to be “deficient” on one
particular axis, that of lineage (o). R. Yossi believes that the lineage of a ger
is deficient to such an extent that he or she is not really Israelite and is there-
fore allowed to marry people who are forbidden to any Israelite. R. Yehudah
believes that the lineage of a ger is less deficient than this; hence he does not
allow such unions but also forbids the union of a giyoret® with a kohen.

Although this emphasis on lineage may seem surprising to us, it was of
great import in the Second Temple and Rabbinic periods. How serious this
“fear of bad lineage” was taken is best demonstrated by the discussion in

Mishna Qiddushin (4:4—5):

m7125 Pavmno nurNwnn - [A kohen] who wants to marry the daughter of a
W MmN YN PINR kohen must check [her lineage] through four
v mothers, who are eight: 1. her mother, 2. her
INDN).J,ONDNY 00N X maternal grandmother, 3. her mother’s paternal
2,maRoN 0 ,N T,mN grandmother, 4. her (mother’s paternal grand-
N,PARANDN TN mother’s) mother, 5. her paternal grandmother, 6.
PO NN MY N her father’s maternal grandmother, 7. her father’s
DARTIYIPYY  paternal grandmother, her (father’s paternal
grandmother’s) mother. If he wants to marry a
Levite woman or an Israelite woman, he should add
one more.

3. This is the term for a female ger.
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One need not continue to check [the lineage], once
one has encountered [an ancestor of hers] who
brought sacrifices on the altar, or who [sang] from

mown vmanpimiw  the pulpit, or who served on the Sanhedrin.
prown npTyoRan o2 [Furthermore,] anyone whose ancestors were public
PT PPNy officials or charity officers can marry [their daugh-
MARIMNROP M )PINR  ters] to a kohen, and one need not check them.
mwn dwaTyomnnnw  Rabbi Yossi says: “Also anyone [whose ancestor]
1NN MoY Y signed as a witness in Sephoris on an old docu-
mwonagrIMNoror  ment.” Rabbi Hanina ben Antigonus says: “Also
Jon5wR0IVON NN anyone [whose ancestor] was conscripted into the

army of the [Israelite] king.”

We learn two important points from this Mishna. First, the sages were
extremely strict when it came to determining the “purity” of any family that
wanted to marry their daughter to a kohen, checking four to five generations
back. Second, we learn that certain public offices were also vetted for the same
purity of lineage criteria; such that one can rest assured that if someone held
that position, his family had already been checked.

With this in mind, the discussion will begin with the issue of the appoint-
ment of a ger to any position of authority.

A. Authority: The King and the Parnas (community official)
The King

King Agrippa was from a family of converts. There is a story in rabbinic litera-

ture about the legitimacy of his having been appointed king. The story has two

different, contradictory punch-lines depending on the source which tells it.
The Mishna (Sotah 7:8) writes:

King Agrippa stood up, took [the Torah scroll] and
read standing, and the Sages praised him. When he
got to [the words] ‘you may not place upon your-
selves an outsider™ — his eyes swelled with tears.
They responded to him: “Do not worry Agrippa,
you are our brother, you are our brother, you are our
brother.”

NP1 H2PY THY 79NN DD IN
07020 1NN TY

POV NN5 92 RY'D WINWI
YNT PYY NOT I WN
0D N NN HR” 19 190N
1NN NN IPNR, NN NN
"R

4. Deut 17:15
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According to this text the Sages were not overly concerned with the problem
of having a ger as king of Israel. Agrippa was a good king and a halakhic Jew;
this seems to have been good enough.?

However, on this Mishna, the Tosefta (Sotah 7:16) comments:

12NN AR NI DWN
097RY 19NYW N9 HNIW?
" onn

In the name of Rabbi Natan it was reported: “Israel
was condemned to destruction because they
flattered King Agrippa.”

This same Tosefta is quoted by the Bavli (Sotah 41b), presumably authorita-
tively. This contradictory stance is reflected in the Midrash Tannaim as well.®

Hence, according to these opinions, the king of Israel needed to be more
than just halakhically Jewish; he needed to be from Jewish stock.

Community Officials

The family purity requirement discussed above seems to have been applied to
more than just the king, as was seen from the Mishna in the previous section,
but to officials in general. This is expressed most clearly in Midrash Tannaim

(Deut 17:15):

23 WN PHY NN YN R
VOWN 1N DR NN —

NP R DN IN 1370 TIN NI
VYN TINY? KD DTN LIWND
SNIW HI XYM NN P22
WIR YN NN RN MIONRY PINT
LN IRNNINGD )

You may not place upon yourselves an outsider
— this excludes the ger. Does it really exclude the
ger? Perhaps [it means] if there is no one from the
tribe of Judah one must not let someone from the
tribe of Benjamin arise. But are not all Israelites
worthy of the crown?! Rather what is [the word]:
“outsider” meant to teach? To exclude the ger...”

5. This same position is reflected in the Sifrei’s gloss on this verse.

6. Midrash Tannaim, Deut 17:15:

IMNWNY DD7IN VYN
VIANW 117179V o0 HRIW?
7900 MIPY YW ORNIN
NIPYRIN THY 1N 1902
VYINW 1121 D090 1MNIAW)
72 WR PHY NNY KN RHH
1917081 Y MYNT PIY 1IOT
NN 1NR DD NIR RPN HN

1T I DNNI NYW NIRD IPNR
JDPNYW 2390 M2 1PMIAR DY

It happened with Agrippa, whom the Israelites anointed as
king over themselves, that when the end of the Sabbatical
year came and the king was supposed to read from the
Torah scroll, he stood up and read and the Sages praised
him. When he got to the words ‘you may not place upon
yourselves an outsider’ — his eyes swelled with tears. They
responded to him: “Do not worry Agrippa, you are our
brother, you are our brother.” From that time on the
judgment was sealed against our fathers to be exiled, since
they flattered him.
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From here they said: One may not appoint a king
from among the gerim, even after many generations,
unless his mother was an Israelite. This we know to
be true with regard to the king, how do we know
this includes a general, a commander of fifty or ten,
and even the administrator in charge of water? [The
verse] teaches us: “from among your brothers place
upon yourselves” — all appointments which you
make should only be from among your brothers.

According to this source, the same family purity requirements which apply to

a king apply to any government official, even to the administrator in charge

of water.®

Along these same lines, the Babylonian Talmud relates an anecdote (Qid

76b):

T2 RTN 27T PIDTOVIN
XN NP MM ,MN RIPINAIN
NIN”ION 0 222 2NN
017, NANDT RMII0 RIT2Y
NIMTI0 NIT2Y RIN N
01 27T 7PRPY INR “NDNT
DWN DWW :RPIN” N TN
52 —"PNR 2PN ... PN PHY
7 RS DWN NIRY MDWN
27779 IR PN 27PN ROX
MR IPONY” 2NN 12 NTN
MR Y MR "INV
NP PR 2PN — HRIWND
2

Rav Ada bar Ahava’s landlord was a ger, and he had
been quarreling with Rav Bibi. One said: “I will be
in charge of the town” and the other said: “I will be
in charge of the town.” They came before Rav
Yosef. He said to them: “‘You shall surely place
upon yourselves a king. .. from among your broth-
ers’ — all appointments that you make must be
from among your brothers.” Rav Ada bar Ahava
said to him: “Even if his mother was an Israelite?”
[Rav Yosef] responded: “If his mother was Israelite
that counts as being ‘from among your brothers’.®

7. At this point, the Agrippa story is related.

8. This idea is reflected in the Mishna quoted in the previous section, which states
that if one knows that a person’s ancestor was a public official, one need not check
into his family before allowing him to marry one’s daughter, as it is certain that he

is from pure stock.

9. There is a running dispute among the commentators whether this is supposed to
mean that the mother in particular needs to have been of Jewish stock, and that
the father having been of Jewish stock would be insufficient, or whether it means
that even if the mother was of Jewish stock, but certainly the father having been of
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Therefore, Rav Bibi, who is a great man, should
look after spiritual matters and this man should
look after the city.” Abaye said: “Therefore one
who borders a rabbinic scholar should border one
like Rav Ada bar Ahava, who knows how to argue
in a person’s favor.”

This pericope features a discussion between Rav Ada bar Ahava and Rav

Yosef about the appointment of a ger to oversee the administration of a small

town. In this pericope it would appear that Rav Yosef took the disqualification
of a ger to hold this position as halakha, since he was going to disqualify the
landlord. In this, he follows the position of the Tosefta and Midrash Tannaim,

but with one caveat. Rav Yosef defines the ger excluded by these sources as one
whose mother is not of Jewish stock. Hence, Rav Ada bar Ahava succeeds in
changing Rav Yosef’s mind about his landlord by pointing out that the man

was of Jewish stock on his maternal side.

This same position is echoed by Rava in another pericope (b. Yeb 45b):

5N792°90 279 MIWIR NI
VYN ,922T 70102 I
PHY DWN DWW N IMNT
NINYW MW Y3 — "N
29PN RON I HN — Dwn
SORIWD MINT JPIONA PIN
P23 PR 2PN

Rava accepted Rav Mari bar Rahel and appointed
him to be among the Babylonian collectors. And
even though the master said: ““You shall surely
place upon yourselves a king’ — all appointments
that you make must be from among your brothers.”
In this case, since his mother is Israelite, it counts
as ‘from among your brothers.’

Jewish stock would be enough. As this question is beyond the scope of the present
inquiry, [ will translate the phrase as is. No particular position on the matter is

meant to be implied.
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Rava’s position is the same as that of Rav Yosef. They both agree with the
position of R. Natan and the Midrash Tannaim, and both include the same
“lenient interpretation” of this position, i.e. that it is only meant to exclude
actual converts, not gerim whose mothers are from Jewish stock.

However, from the end of the pericope in Qiddushin (76b), we learn that
this was not the only position among the Amoraim:

921279025000 NP1227 Rabbi Zeira would include them (i.e. gerim). Rabba
NIy N2Yoonman  bar Avuha would include them. In the west they are
MPIM R MIWTIPON  not even appointed to be chiefs of measurements.

woR XTI In Nahardea they are not even appointed to be
amrnopm RO NI chiefs of irrigation.

The pericope ends in a kind of draw.!® Rabbi Zeira and Rabbah bar Avuha do
not accept the derasha as binding, and are willing to appoint gerim to positions
of authority. In Israel and in Nehardea they did accept the derasha as binding
and would not. The final halakha here remains undecided.

B. Courts: Legislative, Capital and Monetary
Legislation (Hora’ah) and the High Court

To be a member of the Great Sanhedrin, with the power and authority to vote
on matters of halakha for the entirety of Israel, one needed to be of pure stock.
Mishna Horayot (1:4) states:

10. This is Rashi’s interpretation. However, the Meiri offers a different reading of this
text and claims that Rabbi Zeira and Rabbah bar Avuha did accept the derasha
as binding, only they believed that one could appoint a minority of gerim to an
administrative team or panel. See Tzitz Eliezer 19:48 for a discussion of the halakhic
implications of this interpretation.
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If the court issued a decree, and one of its members
knew that it was a mistake and said to them: “You
are mistaken”, or if the senior member of the court
was not present, or if one of them was a ger or a
mamger or a netin'! or an elder who never had
children — they are all exempt, for it says here
‘assembly”? and it says there ‘assembly’® — just like
the assembly mentioned there is only if all of them
are fit to issue legislation, so too the assembly
mentioned here is only when all of them are fit to
issue legislation.

The Mishna here lists cases where members of a court who offered mistaken
legislation are exempt from punishment. Among the various examples is a
case where the court had members who were not fit to sit on the court, the ger
being one of the four examples.

The Mishna learns this list from a gezeirah shava'* comparing a verse under-
stood to be referring to the high court with a verse about a court that judges
capital cases. This begs the question: How does the Mishna know that these
people are excluded from serving in capital cases’

The Yerushalmi (ad loc.) offers an explanation:

11. This refers to a certain type of Temple official. The reason why they maintain a
second-class status is, perhaps, lost in history, but tradition identifies them with
the biblical Gibeonites, who are cursed by Joshua to be low-grade temple servants
for eternity.

12. Lev. 4"13:

And if the entire assembly of Israelites is mistaken, and it is

hidden from the eyes of the congregation and they violate

one of God’s commandments which should not be
transgressed and they are guilty.

DOV MW HRIW NTY HI DN
NNR IV KPR PPN 12T

N9 JUN PP M¥N YN
JDWURI NPWYN

13. Num. 35"24:

And the assembly should judge between the assailant and
the blood-avenger regarding these laws.

SN2 P21 120N PANTYNI0OW
1NORN DY0DWNN YY DTN

14. A type of rabbinic midrash which allows cross-pollinating exegesis between two
verses from different contexts that share the same term.
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[t says: “and they should stand there with you™?
— just like you (i.e. Moses) are not a ger or a netin
or a mamzer, so too none of them should be a ger, a
netin, a mamger or a slave.

Bavli Horayot (4b) reasons similarly:

:NTON 27 1INT 21230 DM
J0Y DWIANNY :RIP DN
0Y RN 70 POITI— Y
72377 90R ROR 11POWH
JINRIRWIY RIP IR PN
779 P72 — NN

How did they know this in that case?! Rav Hisda
said: “The verse states: ‘and they should stand with
you’; ‘with you’ — those who are similar to you. But
perhaps it means with you with respect to God’s
presence'® Rather, Rav Nahman bar Yitzhaq said:
“The verse states'”: ‘and they will bear [the burden]
with you’; ‘with you’ — those who are similar to

”

you.

Both Talmuds posit that the exclusion of people of “impure blood” from sit-

ting on capital cases stems from another midrash. The Yerushalmi prefers the
midrash attributed in the Bavli to Rav Hisda,'® while the Bavli seems to prefer
the alternative of Rav Nahman bar Yitzhaq. Both base their derashot on an

15. Num 11

NDOR” :WN HN PIP? 1NN [T0]
JUR HNIW? IPTH WIR DYV D
PIOWI DY IPT DN I NYT

12 1M TYIN SR O DNN NNPD
Y ONIATHINT [] 0y DY
THY WX MIN D NOYRI DY
NWNA NN INWN DPHY 0w
7725 NN RWD XYY DY

[16] And God said to Moshe: “Gather for me 70 men of
the elders of Israel whom you know to be elders of the
nation and its officers, and take them to the tent of
meeting and they should stand there with you. [17] And
will descend and speak with you there and [ will take
some of the spirit that is upon you and place it upon
them, and they will bear along with you the burden of the
nation, and you will not bear [it] alone.”

16. i.e. because God was going to take some of the “spirit” that was on Moshe and

place it upon the elders
17. Ex. 18

YWIR DY K0 NTNRN NN [XD)]
NIV NHNWIN DNON R DN
W DOON W DNYY NHWI Y2
TIWY MW DWNN W NIND:
M NY 922 DYN IR I10OWI [2]
921 PHR N HTIN TN DD
POV HPM DN IVOW? JOPN 12T
NN INUN

[21] And you should seek out among the nation men of
stature, who fear the Lord, men of truth who hate bribery,
and place them upon [the people] as officers of thousands,
officers of hundreds, officers of fifties, and officers of tens.
[22] And they should judge the nation at all times, and
any matter that is big they will bring to you and any small
matter they will judge themselves, and they will lighten
your burden and bear it with you.

18. As does Rambam, interestingly enough (Mishneh Torah, Sanhedrin 2:1)
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implicit comparison with Moshe: the judge in a capital case must be “similar
to Moshe” in status, i.e. not a ger, a mamzer, a netin, a slave’® or someone
without children.

This structure, where one learns family purity requirements for the high
court from family purity requirements in a capital court, seems puzzling. One
would have assumed that any rule about qualifications would apply first and
foremost to legislation and the high court. Nevertheless, it is clear from other
sources that any hierarchical distinction between the two cannot be consid-
ered definitive. Tosefta Horayot (1:3—4) offers this comparison:

Pyxwmarmn2mn - There is a stricture by legislation that does not exist

T2 IMM MWy »Ta by capital law, and [there is a stricture] by capital
ANMNAP PRU I MWo)  law that does not exist by legislation. Legislation
191217WTY IRTN2Y  can only be achieved unanimously, but capital cases
RPN Moy »TY  are decided by a majority. Legislation can only take
™M Ty ARMNaw 0 place in the high court [which meets] in the room

TN RN NOWYW T of hewn stone, but capital cases can be judged

DpnYoapammwo)  anywhere.

Although the Tosefta does not continue on to list strictures only relevant to
capital cases,?® the point of the text is clear: These two types of court cases are
considered to be on par with each other. One can speculate that, given the
extreme reluctance the rabbinic sources demonstrate with regard to capital
punishment?! the rabbis may have considered the requirements of being a
judge in such cases to be on par even to high-court legislation itself.

The Mishna in Horayot and the Babylonian and Jerusalem Talmuds’ peri-
copae discussing it are in some tension with the sources from the previous
section. What need would there be for a proof that a ger cannot sit on the
great Sanhedrin if one already knows that he cannot be appointed to any

19. This category was added by the Yerushalmi and the category of “without children”
was removed. This highlights the gap between the first three cases in the Mishna,
which are all examples of status disqualifications (o°9100) and the fourth, which
seems to be something else entirely.

20. For example, capital cases can only be judged during the day, whereas legislation
can even go on at night.

21. See m. Makkot (1:11), b. Makkot (7a), etc.; cf. Josephus Antiquities XIII (10:6)
regarding the Pharisees’ tendency to be lenient when it came to penalties.
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communal position, even minister of water?! This tension will become even
more palpable in the next subsection on capital and monetary courts.

Capital and Monetary Courts

Mishna Niddah (6:4—5) discusses the fitness requirements for a judge of capital
cases in comparison to the fitness requirements for a civil court judge:

MANTMWDPTNTI NN Anyone who is fit to a judge capital case is fit to
ANTW WY MR PTNT?  judge a monetary case, but there are those who are
MNP MIMNOPTRTY it to judge a monetary case that are not fit to judge

WM Y MW »TNTY  a capital case. Anyone who is fit to judge is fit to be
oW W PYNYIWINTY  a withess, but there are those who are fit to be
DTN TYNY  witnesses but are not fit to judge.

What is left unclear in the above Mishna is: who specifically is being
referenced??? This ambiguity is clarified somewhat in a different Mishna in
Sanhedrin (4:2):

IR PTNTY PIwsYon  Anyone is fit to judge a monetary case, but not
PTNTYPIWI YN PN everyone is fit to judge a capital case; only kohanim,
DY DN NORMED)  Levites, and Israelites who can marry [their
ANnoY prownn 09w daughters] into the priesthood.

From a simple reading of this Mishna, it would seem that the category of “fit”
people who are excluded from judging capital cases is limited to Israelites who
cannot marry their daughters into the priesthood, i.e. a lineage problem.

This understanding is seconded by a baraita quoted in Yerushalmi Sanhedrin
(4:8) in reference to this Mishna:

P TNT PPWsYan  Anyone is fit to judge a monetary case. Rabbi
7pron ron” v Yehudah says: “Even a mamger.”

A mamgzer is an example of an Israelite excluded from sitting on capital cases
but allowed to sit on monetary cases. Rabbi Yehudah uses the term “even”
because a mamger is not only barred from marrying his daughter to a kohen,

22. One could, of course, deduce this backwards from m. Horayot (1:4), but this is not
done explicitly by the Talmud. Nevertheless, as we will see, the Mishna in Horayot
does inform the discussion.
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but he is barred from marrying into any Israelite family, unless the Israelite
woman in question is herself a mamzeret or a convert. The mamzer is the
lineage problem par excellence!

That having been said, the discourse on this topic is more complex. Tosefta
Sanhedrin (7:5) problematizes the previous categorization:

23219 INIROW M o700 A eunuch and someone who has no children are fit
PRI MNNNOYTNTI WY to judge monetary cases but not fit to judge capital
N Mwo»TNTY WS cases. Rabbi Yehudah adds anyone who is either

MraRn N pom T cruel or overly compassionate.
JonIm

This text complicates the picture. Although one could understand the case
of a eunuch as being an example of an Israelite who cannot marry into the
priesthood,?? this explanation does not work at all for the childless person.

This example leads one to believe that the Tosefta’s issue is not about who
is fit to marry a kohen, but about who has had sufficient life experience and
strong personal relationships to be able to condemn another human being
to die. This, of course, parallels the ‘elder who never had children’ from the
Mishna in Horayot. The position of Rabbi Yehudah in the Tosefta takes this a
step further, as he seems to be worried about people who are by nature “unfit
for the job”.

Yerushalmi Sanhedrin (4:9) discusses this Tosefta:

a8” 3N °270w2MaN>27 Rabbi Abahu in the name of Rabbi Yohanan: “Even

N RO DMWY IR MNe  [someone] less than twenty years old who has not

MNNPTIIWIMIYW NY  begun puberty is fit to judge monetary cases but not

1PT22UM MWD »TANS  capital cases — though he can sit on a case of an
"nwby  ox.”

The point here seems to be that a child, i.e. someone less than twenty who has
not begun puberty, is simply not mature enough to judge capital cases. The ox
case, which refers to judging an ox that gored a person to death, is mentioned
in order to clarify that it is only capital cases that he cannot judge; the same

23. This example, like that of the mamger, is really someone who cannot marry into
any Israelite family, but it is still, certainly, a lineage problem.
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level of maturity is not required to put an animal down as would be to execute
a human being.
At this point, two categories of exclusions are evident:

a. People who are excluded for lineage reasons, i.e. ineligibility to marry
into a priestly family.

b. People who are excluded for intrinsic or personal reasons, like pre-
pubescent adolescents, people who are too cruel or too compassionate,
etc.

The Babylonian Talmud discusses the first category further in two separate
places (Sanhedrin 36b, Niddah 48a):

MM YTNTIPIWIYIN  ‘Anyone is fit to judge a monetary case’ — Who
MR NN MNRY 90— does [the word] ‘anyone’ include? Rav Yehudah
N1 A onRY” A said: “It comes to include a mamzer.”?* Wasn’t this
NN 92 R RTA RPN already taught? “Anyone who is fit to judge capital
NPT INT—MW»TNTY  cases can judge monetary cases, but not everyone
PTPNTORIWY MmN o»T - who is fit to judge monetary cases is fit to judge
PTNTONIPRI ML - capital cases.” The question was asked: “Who does
PR MNNY N2 M.mwoy  [the word] ‘anyone’ include? And Rav Yehudah
MARY” AT 210N said: “It comes to include a mamger.”! One of them
NTM, MR NTN7mn  comes to include a mamzer and one of them comes
NT NP AN nNY  to include a ger. And this is necessary, for if it told
N29INTT—MIPYNUN  us ger, [we might assume that this is because] he is
RONPN—N YN YNpa it to ‘enter the community’, but for a mamzer we
N2T—mneynwroNt - would have said no. And if it told us mamger, [we
N2NOT VAR, MIWdNovn  might assume that this is because] he came from
RONPN—NIwdnoon  Jewish stock, but a ger, who did not come from
N>7¢  Jewish stock we would have said no — hence [they
are both] necessary.

In order to solve the problem of the superfluity of the two mishnayot and
the accompanying double recording of Rav Yehudah, the Talmud posits that
each Mishna is there to include a different case. One Mishna is understood
to include the mamzer and is the one Rav Yehudah was explaining, whereas
the other Mishna is understood to include a ger. Between these two examples,

24. This same statement appears in the Yerushalmi as a baraita. Here it is in the name
of Rav Yehudah the amora, there Rabbi Yehudah the tanna.
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category) should be covered.

The Babylonian Talmud (Sanhedrin 36b, Qiddushin 76b)? further explains

the reasoning behind excluding people of impure lineage:
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But not everyone is fit to judge a capital case

— What is the reason? Rav Yosef taught: “Just like
a court must be clean with respect to justice, they
must also be clean with respect to blemishes.”
Ameimar said: “What is the verse [which demon-
strates this]? (Song 4:7) ‘You are completely
beautiful, my beloved, and you have no blemish’.”
Perhaps this is referring to a physical blemish? Rav
Aha bar Ya’aqov said: “The verse states (Num
11:16): ‘And they will stand there with you’

— people who are like you.”?¢ Perhaps there it is
because of the divine presence! Rather, Rav

P PIITI = IR IR INWIY
"D

Nahman bar Yitzhaq said: “The verse states (Ex
18:22): ‘And they will bear with you’ — with you,
they should be like you.”

The first half of this passage explains that to be a judge in a capital case, one
must be without blemishes, even if these blemishes are not a reflection of the
person’s character. Hence, any lineage problem would exclude the person from
sitting in judgment in such a case.?’

The second half of the passage parallels Horayot with one conceptual
difference: Whereas in Horayot the derasha is utilized to prove that the judges

25. The two texts are almost identical with the one difference being that in Qiddushin
Mareimar as opposed to Ameimar is quoted. The text in Qiddushin is in reference
to the Mishna (quoted in an earlier section) that requires checking into the lineage
of potential members of the Sanhedrin.

26. In Horayot, it is Rav Hisda who makes this statement; it appears anonymously in
the Jerusalem Talmud.

27. Although nowhere in these texts is the mishna in Horayot referenced explicitly,
three out of the four cases, ger, mamzer and childless man, are referenced and there
is no reason to assume that the fourth example, the netin, would not be included
in this category as well.
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must be like Moshe in every respect, i.e. have no lineage problems and have
children, here it is used to prove that the judge cannot have any blemishes.??

This entire discussion is in serious tension with the pericope about author-
ity, even more so than the case of legislation. First, the same question that was
asked in the legislation subsection can be asked here: What need would there
be for a proof that a ger cannot judge capital cases if one already knows that
he cannot be appointed to any communal position, even minister of water?!
Second, and even more problematic: How can the Mishna state that anyone,
including a ger,?® can sit on a monetary court if it has already been established
that a ger cannot be appointed to any position of authority at all. Certainly
a civil court judge is in a position of some authority! These questions will be
discussed at length in the latter parts of this essay.

C. Ordination and Various Types of Monetary Courts

The first Mishna in tractate Sanhedrin enumerates different types of cases and
how many judges are needed to adjudicate them. For the purposes of this essay,
the first two types of cases are of importance:

mo»n,nwswa—mnmn »T  Monetary cases are adjudicated by three [judges].
nwdwa—moam  Cases of theft or assault are adjudicated by three
[judges].

The Babylonian Talmud (San 2b-3a) discusses the implications of these being
listed as separate categories:

28. This puts this passage in the curious position of proving “less” than the passage
in Horayot did. While it is hard to know why the Talmud chose to present the
Sanhedrin/Qiddushin text in this manner, one can speculate that the editors of the
Talmud thought that it was self-evident why someone would need to be merciful
if he were to judge a capital case. Therefore, they only included lineage problems
as the subject of the midrashic proofs. This possibility is borne out by the fact that
Rabbi Yehudah added the exclusion of the overly cruel and the overly compassion-
ate only in relation to capital cases.

29. According to the Talmud
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Are cases of theft or assault not monetary cases?
Rabbi Abahu said: “[The Mishna is written with]
an implied ‘what are’: What are monetary cases?
Cases of theft or assault, but not cases of admitted
debt or loans...

[t was taught: “What are monetary cases? Cases of
theft or assault, but not cases of admitted debt or
loans.”

With regard to what [was this taught]? If it was
meant to teach that three [judges] would not be
required [in a case of admitted debt or a loan] — did
not Rabbi Abahu say: “If two judges judge a
monetary case, all would agree that the judgment
does not count”! Rather [it was meant to teach]
that ordained judges®® are not required...

What [Rabbi Abahu] must believe is that...
theoretically, ordained judges would have been
required, and the reason ordained judges are not
required is because of the position articulated by
Rabbi Hanina. For Rabbi Hanina said: “According
to Torah law, both monetary and capital cases
require examination of witnesses, as it says: ‘one
judgment shall apply to you.”?! However, why did
[the sages] say that investigation of witnesses is not
required in monetary cases? So that the door would
not be locked before the faces of lenders.”

If this were 50,32 then the Mishna would be
teaching two different things: Monetary cases are
adjudicated with any three judges, but cases of theft
and assault must be adjudicated with three ordained
judges. Furthermore, why should the Mishna repeat
the word “three”?

Therefore, Rava suggested: “Two things were taught
because of [the position of|] Rabbi Hanina.”

30. Technically, the term used means “expert judges”, but the Talmud doesn’t mean
this in the sense of “competent” but in the sense of “licensed”.

31. Lev 24:22

32. i.e. that admitted debts and loans require three judges
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Therefore, Rava suggested: “Two things were taught
because of [the position of] Rabbi Hanina.”

Rav Aha the son of Rav lyqa said: “According to
Torah law, one judge would be sufficient, as it says:
‘judge your fellow justly.’?® Rather, [three were
required by the rabbis] because of the uneducated.”

From this source, one learns that there are two categories of judges, ordi-
nary people that serve as judges (vr7n) and officially ordained judges (nnmn).
According to the Babylonian Talmud, the former would be acceptable in
standard monetary cases, like loans or debt payments, but the latter would be
required in cases involving theft or assault.

The question arises, then, can a ger receive official ordination as a judge?
The Babylonian Talmud never discusses this question, but there exists a text

in the Jerusalem Talmud (Hag 1:8) that would imply that he could not.
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33. Lev 19:15

Can one ordain an elder to have authority only in
certain matters?

Let us learn the answer from this: Rav was ordained
by Rabbi as competent to release people from their
vows, and to make determinations about menstrual
blood stains. After [Rabbi’s] death, he requested [a
further ordination] from Rabbi’s son, [granting him
the authority] to make determinations about
blemishes found on first-born animals. [Rabbi’s son]
said to him: “I will not add to your authority more
than my father already granted you.”
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Rabbi Yossi son of Rabbi Bun said: “He (Rabbi)
gave him all of that: the [authority] to adjudicate as
a single judge, the authority to release people from
their vows, to make determinations about men-
strual blood stains, and to make determinations
about visible blemishes. After [Rabbi’s] death, he
requested [a further ordination] from Rabbi’s son,
[granting him the authority] to make determina-
tions about hidden blemishes. [Rabbi’s son] said to
him: ‘I will not add to your authority more than my

»»

father already granted you’.

Even though [it has been determined] that one can
ordain an elder to have authority only in certain
matters, this is only if he is fit [theoretically] to deal
with any matter.

For example, Rabbi Yehoshua ben Levi ordained all
of his students, but he was pained with regard to
one who was blind in one of his eyes, hence he
could not ordain him.

But let him ordain [the student] to have authority
only in certain matters!

This demonstrates that if one is eligible to have
authority in any matter one can be given authority
to deal with a specific matter, but if one is not
eligible to have authority over all matters one
cannot even be granted authority over one.

On the question of whether someone can be granted only partial ordination,

the Jerusalem Talmud answers that this is possible, but only if the person

were fit, at least theoretically, to be granted a full ordination. The actual case

referenced as an example of someone unfit is the case of a man that was blind

in one eye. As was seen in section B, a person with a physical blemish cannot

sit on a high court. Hence, following the principle in the Jerusalem Talmud,

such a person could not actually be ordained or appointed to sit on any court.
This text is actually codified as halakha in Rambam’s Mishneh Torah

(Sanhedrin 4:10):
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wyanmoxnwNoomoon A great scholar who is blind in one eye, even
IR DSy arnny  though he is eligible to adjudicate financial matters,
MR POMO PR MNNN>»T  he may not receive ordination even for monetary
MNTIPNY IO MNNNPTY  courts, since he is not fit to judge in all matters, and
AR M D799 the same applies to any similar [disqualification].

If one were to apply this principle to the Babylonian Talmud’s rule that the
members of a court judging a theft or assault case require ordination, one
would have to conclude that anyone who cannot sit on a high court cannot
sit on a court for theft or assault either. Although the specific case mentioned
in the Jerusalem Talmud is one of a physical blemish, it seems reasonable to
suggest that this would apply to the ger as well, and that, if one accepts both
of these texts as normative, a ger would not be eligible to sit on a court judging
a case of theft or assault, at least as long as the requirement to use ordained
judges remained in force.

Finally, there would seem to be little reason, even according the Jerusalem
Talmud, to exclude a ger from judging regular types of monetary cases, since
these judges do not require ordination or appointment.

D. Conversion Courts

The court required for conversion functions in an entirely different way than
that of monetary and capital courts. There exists, unfortunately, very little dis-
cussion in rabbinic literature about what the requirements for such a court are.

Qiddushin

One short discussion with regard to requirements for conversion courts can be
found in b. Qiddushin 62b. In this text, the Talmud is trying to explain why the
Mishna believes that a man cannot marry a woman “on the condition” that he
will convert. The Talmud posits that it must be because, similar to conditions
like “when I am free from bondage” or “when your husband dies”, the matter
is not really under the man’s control. To this, the Talmud asks in what way is
it not under his control; if he wants to convert, let him convert! The Talmud
responds with the following:
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A ger does not have control [over his own conver-
sion], for Rabbi Hiyya bar Abba said in the name of
Rabbi Yohanan: “A ger requires three [judges before
whom to immerse]. How do we know this? For the
word udgment’ is used regarding him, just like in
regular cases.” How do we know that he will find
three [judges to convert him?]

From here we learn that, minimally, three judges are required in order to

perform the conversion.?*

Rabbi Hiyya bar Rabbi

The key text is found in Bavli Yebamot (46b).

12772 MN RTY” :127 N
MWIPHPY RINT ...227 728N
INDNW’ 5N D20 89 Hnw

’ 319200 N5 TY

WY PN DN NON RY
121207 2IOW TY MIPR N"WI
12927219200 PR DY)

1PN )Y 03 N"W RN
DVOPINT RDOT

727 TOR N2R 72 XN 727 0N
NI 70DWN’ /2PN N PINY
7ma

Rabbah said: “Once in the home of Rabbi Hiyya
bar Rabbi... it happened that a ger who had been
circumcised but had not yet immersed came before
him. He said to [the ger]: ‘Stay here until tomorrow
and we will immerse you.’

One can learn three things from this: One can learn
that a ger requires three [judges before whom to
immerse], one can learn that a person is not a ger
until he has been circumcised as well as immersed,
and one can learn that a ger cannot be immersed at
night.”

Let us suggest [as well], that one can learn that
expert/ordained judges are required! This could
have been happenstance.

Rabbi Hiyya bar Abba said in the name of Rabbi
Yohanan: “A ger requires three [judges before whom
to immerse], for the word ‘judgment’ is used
regarding him.”

According to this text, the requirements for the conversion court are that it

be made up of three judges, and that the process cannot be done at night.?

34. But see later the position of R. Yehudah b’ R. Yom Tov who believes that this
requirement is only rabbinic.

35. There is, of course, a well-known debate between Rambam and the Tosafot about
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The Talmud further suggests the possibility that one could learn from the case
of the ger who approached Rabbi Hiyya bar Rabbi that the judges need to be
ordained, but the Talmud remarks that this is inconclusive.

The Problem

Although this terse back and forth about ordained judges seems rather
straightforward, it masks a real problem. If one takes seriously the Talmud’s
suggestion that the judges in conversion cases need to be ordained as a live
concern, it would mean that there exists a serious question about whether any
conversion outside of Israel or after the closing of the Sanhedrin in the 4®/5™
century could ever be done.

Rashi

Rashi appears to have noticed this problem, which may be the reason he trans-
lates the term anmn in two different ways depending on context. In Sanhedrin,
Rashi translates it as “people with official power and authority”*¢ whereas in
Yebamot he translates it as “great rabbis”.3” Although this elegant solution
avoids the problem entirely, it has an Achilles’ heel; namely, it forces the
reader to assume that the Talmud is using the same technical term to mean
two different things.

Rabbi Yehudah b’ Rabbi Yom Tov and Rabbi Simha of Speyer3®

Another solution to this problem is proposed by Rabbi Yehudah b’Rabbi Yom
Tov and Rabbi Simha of Speyer.

whether the three judges are needed for the immersion or the acceptance of mitzvot
ceremony. For the purposes of this essay it doesn’t matter.

36. M2 17V NWS PRI YRwnT
37.>1727 1
38. Their positions are recorded in Mordekhai (Yeb 36)
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»amuoroa12nmm - R. Yehudah b’ Rabbi Yom Tov explained regarding
NO NP IRTATRNON N9y this that according to Torah law, three [judges]
NIPIRTHT 12209 219y2  would not be required to witness the immersion,

MINOYTAIWI M TN since, according to Torah law, one [judge] would be
NONPITII0 w2 RS sufficient, [for a conversion court] is analogous to a
MTI2PINTNINNPITO  monetary court, as it was stated at the beginning of
NYD 12, M »Tamd - Sanhedrin. It is only according to rabbinic law that
Svanpwiratowann  [three] were required, just like in monetary law. My

teacher also found this same point recorded in the
name of R. Simha.

According to these authorities, not only is the possibility that the judges on
a conversion court would require official ordination rejected, but the entire
pericope is rejected in favor of the position of Rav Aha son of Rav Iyqa in the
pericope in Sanhedrin describing monetary courts.

A less radical version of R. Simha’s position is recorded in the following
paragraph in the Mordekhai.

Y2 p»aomprnw  One can learn that a ger cannot be immersed at
vown DwN NNy —  night — the reason is because the verse uses the
WY "R P02 MRPTY  term ‘judgment’... And if one were to argue that, if
2PNV BWI Y™ PpRmm)  so, ordained judges should be required as well, it is
102 N7 9WINNOYWmMOPTH  possible to respond by saying that just like [the
W1 RPN N PN rabbis| allowed three ordinary judges [in monetary
v cases| so that the door would not be locked in the
face of lenders, the rabbis enacted a similar rule for
the convert — this is what R. Simha wrote.

Although this iteration of R. Simha’s view is in some tension with the previous
one, what remains clear is that R. Simha and R. Yehudah b’ Rabbi Yom Tov
believe that the rules of a conversion court should be analogized to the rules of
a simple monetary court and not to that of court adjudicating theft or assault.

Tosafot

The Tosafot approach the analogy between monetary and conversion courts
somewhat more circumspectly. They begin with the question of why a court
accepting converts requires three judges according to everyone, whereas we
know from the pericope in Sanhedrin that according to Rav Aha son of Rav
Iyqa one judge would be sufficient for judging a regular case of monetary law.
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Although one could answer (as R. Yehudah b’ Rabbi Yom Tov did) that
Rav Aha would, in fact, apply his principle to conversion as well, but that
the Talmud didn’t happen to discuss this, the Tosafot do not go this route.?®
Instead they posit that the requirements for sitting on a court for conversion
may be analogous to those of a court judging theft and assault and not to that
of a regular monetary court.

Mmamennoap mwn N If one were to ask why three judges are necessary for
MM nwdwryRnr  the [ceremony] of the acceptance of the command-
M 2NITMRYMMNTA ments, for in cases of debts and loans, where the
wanrnronivown  word “judgment” is also written, nevertheless we
PPRIPORITTPITI0A  say in Sanhedrin that even one judge can adjudicate
such a case.

mun o w T wn  One can answer that we should analogize [conver-
yapyhTmoamm»nb  sion courts) to those of theft and assault, where
NONTRINYITAWIW  three judges are generally necessary, for any case for
NI NP wIPpNY  which one can make a comparison either to be
0 pwpnNIMNY  lenient or strict, we make the stricter comparison.

With this argument, the Tosafot hold up the court of theft and assault as the
paradigm court for conversion.*! Consequently, the Tosafot do not accept R.
Simha’s analogy to regular monetary courts, as that would undo their whole
solution. Additionally, they cannot accept Rashi’s interpretation of mumheh in
the conversion pericope as “great rabbi” either, since this is certainly not the
meaning of the term in the pericope in Sanhedrin discussing a court for theft
and assault. Hence, according to Tosafot, the term mumheh in the conversion

”)

pericope must mean “ordained” not “expert

39. Ironically, this may be because they understand Rav Aha’s position as normative,
but cannot imagine accepting conversions, even be-di-avad, which were performed
before only one judge.

40. Tosafot, Qid 62b. The point is made less circumspectly in Yeb 46b s.v. mishpat:

727 [m] pr7moa Ty »ont - Even according to the position in Sanhedrin (47a) which
POTHRINIWIMITNATN  states that one judge is sufficient [in a monetary case], here
nwow PYTMYaIM My [giyyur] is being compared specifically to theft and assault,
.y where three [judges] would be required according to all
opinions.

41. See Tosafot’s gloss in b. Yebamot 47a, where they offer a different problematization
of the one judge theory. This case is discussed more fully in the companion article
in appendix 2.

155



Keren |

This analysis by the Tosafot brings up an ostensibly insurmountable prob-
lem: If a court for conversion is like a court for theft and assault, and, therefore,
requires ordained judges — how can any court nowadays convert anybody,
since no judge nowadays is ordained?

The key to dealing with this problem, the Tosafot claim, lies in a different

pericope in the Babylonian Talmud (Git 88b).
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Abaye encountered Rav Yosef when he was sitting
and forcing [a man] to give a get [to his wife].

[Abaye] said to him: “But we are just ordinary
people,*? and it was taught that Rabbi Tarfon would
say: ‘Any place where one finds Gentile courts,
even if their rules are the same as Jewish law, one is
not permitted to utilize them, for it states: “These
are the laws you shall place before them”43 —
before them but not before Gentiles. Alternatively:

’rn

before them but not before ordinary people’.

[Rav Yosef] responded: “We are functioning as their
representatives,** just as we do for cases of admitted
debts and loans.”

If so, should we not [function as their representa-
tives] for cases of theft and assault?!

We only function as their representatives in
common cases, but for uncommon cases, we do not
function as their representatives.

In this text Abaye confronts Rav Yosef with the problem that it is impos-
sible in Babylon to fulfill any function that would require a court made up of
ordained judges; in this case a court which forces a husband to grant his wife
a divorce. Rav Yosef responds that unofficial courts have the right to function
in this way in cases that are common enough to require such a court so as to

42. i.e. not ordained
43. Ex 21:1
44. i.e. representative of the ordained rabbis of the Sanhedrin in Israel
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avoid paralyzing Jewish society. This is why, Rav Yosef claims, a Jewish court

made up of ordinary men can oversee divorces and regular monetary claims,

but not theft and assault cases, which are uncommon.

With this text in mind, the Tosafot suggest an answer to the problem:

DB RPN Ny - And if one were to ask how we can accept converts
M1 pNmNIPYaNn  nowadays, since ordained judges are required? One

YWnT 1P T7ay1mmnwT  could respond by saying that we are functioning as

97 P02 WwNNNN»wam)  their representatives,®© as is implied in Gittin (88b);
noYIvwnw s owi:no  hence just like in those cases they were concerned
mMNIWN PN 02197 not to “lock the door” in the face of lenders,*” so
50 NYTIYYIY  too here they were concerned not to lock the door
in the face of converts.*8

Essentially, the Tosafot take a principle which Rav Yosef codified to deal with

a physical distance problem and apply it to one of physical and temporal

distance.*® The reason modern day courts are capable of converting someone
is because they are doing so on behalf of the (now defunct) Sanhedrin.

Tosafot further argue for the legitimacy of this maneuver by comparing

it to the decision in the Talmud to allow non-ordained judges to adjudicate
financial disputes. We do not want to “lock the door” in the face of converts.
The Tosafot realize that if the problem is not solved, it will lead to the unten-

able conclusion that no one could convert to Judaism in modern times.

45.
46.
47.

48.
49.

i.e. the ordained judges from earlier times

Which is why the judges for regular monetary cases need not be ordained

i.e. hence a mechanism was left which would permit the acceptance of converts
even outside of the framework of a court of ordained judges. This last point is very
similar to that of R. Simha; the difference being that R. Simha assumes that con-
version is analogous to monetary courts in general, so he can adopt this argument
without the extra caveat that the court is functioning “on behalf” of a Sanhedrin.
Yeb 46b, s.v. mishpat

Presumably, Rav Yosef thought of himself as functioning “on behalf” of the actual
Sanhedrin, i.e. living people who lived a great distance from his community and,
therefore, could not exercise the requisite control. Tosafot’s Sanhedrin had, of
course, been closed for almost a millennium (nowadays even more) and its mem-
bers long dead.
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Rabbi Natanel

Considering the speculative nature of both the comparison to cases of theft/
assault as well as the application of Rav Yosef’s principle to modern times,
it is, perhaps, not surprising that the Tosafot include an alternative answer.

MaTonam Ry - Additionally, Rabbi Natanel pointed out that with
991 ynpWnT D>MMTY N5 regard to the ger, scripture states “for all your
PIONIPRYW DY a8 PIY  generations”, which implies in all situations. [This
PRI RPY XAWN N0 9T must then be true] even if [the judges] are not
DYMNTN P20 PRIMW  ordained, since by necessity nowadays they are not
sopoyy mMToynwn  official, since there is no ordination, and yet “for all
your generations” implies for all time.

Rabbi Natanel does not accept the possibility that judges in a conversion court
require ordination. He states that it is clear from scripture that the reality of
the ger is pictured as lasting for all times, even though for much of Jewish
history there has been no mechanism to ordain judges. Ergo, it is impossible
to say that conversion requires ordination and the analogy to cases of theft
and assault is spurious.*!

Summary

In the end, the debate between Rashi, R. Natanel, R. Simha and R. Yehudah b’
Rabbi Yom Tov on one side, and the Tosafot on other, boils down to whether
ordination would be required theoretically or not. Practically speaking, all
sides agree that in modern times the conversion court need not be made up
of ordained judges.

One point worth noting, however, is that according to the Tosafot, in a
time and place where there is a functioning Sanhedrin, the same rules which
apply to courts adjudicating theft and assault would apply to a conversion
court. Hence, if one were to follow the Jerusalem Talmud’s principle that all

50. b. Qid 62b

51. The problem with this argument, of course, is that R. Netanel is inventing his own
midrash almost a millennium after the end of the Rabbinic period! Although I do
not know why he feels that it is acceptable for him to do this, I can only say that
he is far from the only post-Talmudic authority to do so.
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ordained judges need to be fit to judge any case, a ger would not be eligible to sit
on a conversion court in a time and place that had a functioning Sanhedrin.5?

E. Halizah (levirate divorce)

Like the conversion court, the court overseeing halizah functions very dif-
ferently than a capital or monetary court. However, unlike the conversion
court, the rules about who can and cannot sit on such a court receive detailed
treatment in rabbinic literature.

The limitations on who is acceptable to sit on the court witnessing a
halizah stem from the midrash’s reading of a verse in Deuteronomy 25. The
verse is the final one in a section about a man whose brother dies leaving
a childless widow. Ideally, he is supposed to take her in levirate marriage.
However, if he refuses, there is an elaborate ritual aimed at humiliating him.
The section ends with a description of the halizah ritual:

R wxnyam Ny ox1 () (7) If the man does not wish to take his yebamah?
Y Ny imy nx as a wife, his yebamah should go up to the city-gate
WM DIt YN NWYn  and say: “My levir refuses to establish a name for his
Dy Ry pn2ny  brother in Israel; he does not desire to have me as
NNy SN his levirate wife.”
1A ivy Rt v () (8) And the elders of his city shall call him and
RYON N9 N TN o speak to him, and he shall say: “I do not wish to
Annpb  take her.”
Y2 Yoximn 1w 0 (9) And his yebamah will approach him before the
Hy1ovnvyrngomoipin  elders and remove his shoe from his foot, spit before
no2 Ny Ny o271 him and say: “Thus should be done to a man that
N Y N R WY npy?  refuses to build his brother’s household!”
BUNEY
maIw2iny NN ) (10) And his name in Israel shall be “the house-
Symyvn  hold of the removed shoe.”

The midrash picks up on the use of the term “in Israel”, learning from it that
the ger is excluded from this category. The first term (verse 7) is understood

52. R. Shlomo Kluger’s suggestion that this may have practical application nowadays
will be discussed in the companion article in appendix 2.

53. i.e. deceased brother’s childless widow

159



Keren |

to exclude brothers who are gerim from having to perform either a levirate
marriage or a halizah (Midrash Tannaim ad loc.; Sifrei 189):

MR —5%wa  In Israel — not gerim,

DNNIW AN ANRIY  From here one can say: Two brothers who were
NOoW DN NIV DM gerim, who were conceived as Gentiles but born
NUITPADNTM NP Jews, are exempt from halizah and levirate marriage,
v Moo — - for it states: ‘in Israel’ — but not gerim.
DRIV NIV, DN
DMIAN —

The second use of the term, in verse 10, is understood to exclude gerim from
being members of the presiding court. The mechanism of the derasha differs
in the two main halakhic midrashim on Deuteronomy. The Midrash Tannaim
offers a straight deduction from the term:

NN — 58w MY RPN And his name in Israel shall be — to exclude a
NPWTY NSV PTA  court made up of gerim, allowing only someone
Sxawnmnivar  whose father and mother are both Israelite [to
judge].

Alternatively, the Sifrei suggests a gezeira shava connecting the meaning of the
term in verse 7 with its meaning in verse 10:

MR — 58T mw NN And his name in Israel shall be — here it says ‘in
119 MmN O N0 Israel’ and there it says ‘in Israel’ — just like over
TOND ORI ORI there ‘in Israel’ is meant to exclude gerim, so too
a8 S [ o] 091909 over here ‘in Israel’ is meant to exclude a court
07982 MR ORI made up of gerim.
DNOYY PTY

Although the midrashic strategy deployed by each of these sources differs, the
point remains the same: a court made up of gerim cannot preside over a halizah.
The fact that this is a family purity issue is made explicit in Midrash Tannaim,

54. This is the text suggested by the Zera Avraham, the Vilna Gaon and R. David
Pardo. The printed text reads: “o 5w p7m25” or alternatively just “p7 25 019",
but these readings make little sense. (However, see R. Elazar Nahum ad loc. who
attempts to defend the latter reading.)
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which requires that both the mother and the father of the prospective judge
be Jewish at the time of conception.

This strict interpretation of the term “in Israel” was not the only possibil-
ity envisioned by the rabbis, however. The Jerusalem Talmud records a dispute
over what the proper derasha on these words should be. The context of the

passage is Mishna Yebamot 12:1:

PITIWHWA NNON MXND
MOYTNINWOWI» DN

The commandment of halizah must be performed
before three judges, even ordinary ones.

The Yerushalmi comments:

D232 NYON 23N 7IN PR
2INMIN TR NPWI —
' 12100 — DA NNON

D272 NHN INRT IND

AMNRT NN — NPWI

DN IR MY — ORI
12709 7112 NYON HNRT IND
07D —HNIWY TINT NI —
Do

D273 V71D TN NN RIN

TIN 1279 N DX RIMN

07D — NN AN 20N
)5 07D —HNIWY DY
TIN TN279 VYN NN VIV
ND — HNIWIA NI D200
DN

D)W NIYON’ 23N 2IN TN
210 TPRY,/N9I0D —
JNPWI — DOWANNON

55. Lev. 23:42

92,00 NY2Y 120N 112932
112029292 SRIWANNGD

56. Deut. 25:7

There are those who teach: “halizah with gerim is
valid.” And there are those who teach: “halizah with
gerim is invalid.”

The position which states that halizah with gerim is
valid follows the interpretation: ‘in Israel’ — to
include gerim.5® The position which states that
halizah with gerim is invalid follows the interpreta-
tion: ‘in Israel’ — to exclude gerim.5¢

In one place you say that the term excludes gerim
and in another you say it includes gerim? There [the
verse states| ‘the citizen’ — to exclude gerim, ‘in
Israel’ — to exclude gerim, an exclusion after an
exclusion [is an inclusion], and it is meant to
include gerim. However here [it simply says] ‘in
Israel’ — to exclude gerim.

There are those who teach: “halizah with two judges
is invalid.” And there are those who teach: “halizah
with two judges is valid.”

You shall dwell in booths for seven days; every citizen in
Israel shall dwell in booths.
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D232 NYON 10T RN 1DON
NIW WL TIN —NPWI
;12100

NPWI MNNN YT IINY
107V 91091 D2
1292790’ 2N 1IN TR
NNON' 23N 7N PN, NPWI
/1209 N2

1992 1¥YN’ IINT NN
NON DT INDD —NPWD
kaaklUslatabhl

1292 N¥ON’ NIRT NN
NYON T INRD —'NDI0D
900 32

VYN INRT INDI 1D7ON
1292070 —"NPWI N2
YPTINY,ND0D NIW
P9I09) 07132 D PWI MNIMN
PPk
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[Let us say that] the position which states that
halizah with two judges is valid is aligned with the
position that says halizah with gerim is valid and the
position which states that halizah with two judges is
invalid is in line with the position that says halizah
with gerim is invalid.

[No.] Even the position which holds that halizah
with gerim is valid would admit that it is invalid
with two judges, since monetary cases are valid
with gerim but invalid with two judges!

There are those who teach: ‘halizah at night is valid’
and there are those who teach: ‘halizah at night is
invalid.”

[Let us say that] the position which states that
halizah at night is valid is aligned with the position
that says halizah with gerim is valid and the position
which states that halizah at night is invalid is in line
with the position that says halizah with gerim is
invalid.

[No.] Even the position which holds that halizah
with gerim is valid would admit that it is invalid at
night, since monetary cases are valid with gerim but
invalid at night!

From the discussion in the Yerushalmi, we learn that the derashot seen above
were not the only understanding of the text. There was a position that under-
stood the verse to mean that gerim were permitted to oversee a halizah.

The further discussion in this pericope is revealing. It attempts to compare
the disqualification of gerim for halizah with other types of disqualifications,
like judging at night or overseeing a case with only two judges. This is rejected
because the two types of disqualifications are not of the same type: whereas a
court of two judges or a court that judges at night would be disqualified due to
improper or unjust procedure, the ger who sits in judgment is disqualified due
to family purity considerations. This is proven by analogy to monetary cases,
where, the Jerusalem Talmud argues, there are no family purity considerations.
In that case all agree that the ger can sit as a judge, nevertheless, a court of two
judges or a court that judges at night would still be disqualified.
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The Babylonian Talmud (Yeb. 101) has a long discussion of this Mishna
as well. It records a debate between an unnamed tanna and Rabbi Yehudah
about whether the court overseeing the halizah should have three members
(unnamed tanna) or five (R. Yehudah). As part of the discussion, the Bavli

attempts to deduce how each position reads the verses.

7Y NIN 0PTNRON)
93 HNIW — HNIW N RPDI
anT

TAY NN HRIW IR, TN
L)

HNINW 27123075 1Y OYIN
7722 —HRIWI” NI 72

" DN HW 722 KD HRIW HY

2N RPINK HNIWIA 2N

From where does [Rabbi Yehudah] learn that
ordinary men [can oversee a halizah]? He learns it
from ‘in Israel’ — any Israelite.

And what does the [unnamed tanna] do with this
term? He needs it to derive the teaching of Rav

Shmuel bar Yehudah: “In Israel’ — with a court of
[ethnic] Israelites and not a court of gerim.”

And [whence does Rabbi Yehudah derive this
ruling]? There is another ‘in Israel’ available [for

this midrash].

Later in the same text this story is told:

IRP MN NI 9258 0W 27
DY NN, NI 29T 0P
2IPT NTPTY NN PO”
MDY, NWNN 72 7D1TONRY
NPIN DY MR ”NNDM
N9 HNIW 7722 — HNIWa

7 RIN RN, DN HOW 7722
2939”7 27 DN
NIP9N NI 712 HRIDY

" PIDN NI

2770 NIPYON

I0R DTY DY D”Y RN
1NINNT

TPDIONR RIOW RIYIND NON

Rav Shmuel bar Yehudah was standing before Rav
Yehudah. [Rav Yehudah] said to him: “Go up to the
bundle of reeds and join the [court of] five, in order
to make [the halizah that is occurring] public.”>”
[Rav Shmuel bar Yehudah] responded: “But has it
not been taught: ““in Israel” — in a court of
[sraelites and not in a court of gerim’? [ am a ger.”
Rav Yehudah said: “With testimony from [a ger] like
Rav Shmuel bar Yehudah, I would [rule against a
litigant], and take his money away.”

Does he really mean he would take the money
away? But does not the Merciful One say: “based on
the testimony of two witnesses”! Rather, he would
discount a document based on the testimony of
such a person.

57. i.e. a court of 5 would be a public court, as opposed to a court of three (ostensibly

this court had four and needed a fifth)
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In the first part of this pericope, we see the standard derasha that the judge
overseeing a halizah must not be a ger; ironically this derasha is quoted in
the name of Rav Shmuel bar Yehudah, himself a ger. The second part of the
text records an uncomfortable story where Rav Yehudah sends this same Rav
Shmuel bar Yehudah to be one of the extra two judges in a halizah. Puzzled,
Rav Shmuel bar Yehudah reminds Rav Yehudah that he is a ger and is not
eligible to sit on this court. Rav Yehudah replies with a surprisingly dismissive
comment, saying that he trusts Rav Shmuel bar Yehudah to such an extent
that he would even give his testimony in a monetary case more than the usual
weight of a single witness.

How is one supposed to understand this response? It is possible that all Rav
Yehudah means is that Rav Shmuel bar Yehudah demonstrated his extreme
honesty by reminding Rav Yehudah that he is a ger, and not taking the oppor-
tunity to take a position in a court that he was not really supposed to have.
Alternatively, Rav Yehudah could mean that this rule does not apply to the
extra two judges in a halizah case, or even that he does not have a problem
with gerim sitting on a court for halizah .58 Finally, he even could mean that the
rule is really only a “rule of thumb”, and that for someone like Rav Shmuel
bar Yehudah, an exception can be made.

What seems clear from the above is that the rule about a ger not serving
on a court overseeing halizah seems to be a rule deriving from a derasha on a
phrase in this section of the Torah, and is not applicable to any other case.

Part Il — The Tension between the Pericopae

As noted above, the pericope on authority and the pericopae on courts are in
serious tension in two ways:

a. What need would there be for a proof that a ger cannot judge capital
cases or legislate if one already knows that he cannot be appointed to
any communal position, even minister of water?

b. How can the Mishna state that anyone, including a ger (according to
the Talmud), can sit on a monetary court — or any other court — if

58. like the alternative position recorded in the Jerusalem Talmud
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position of authority at all?

Abaye’s Solution

This latter question is asked explicitly by the Babylonian Talmud (Qid. 76b):

PMIANIPTMIY M YD
NIPNY — D227 770IWND
0791000 10P M ROT
YPTPTO DIWI DN NP
NTY DIWI YN PRI, MNNN
991,121 ;MWD 1T
TN 27 0N DR TN
19700 MRS

11210912 AN MR
YWITPANRDTIANYNY 2T
DOV NY 2T

Anyone whose ancestors were public officials

— meaning to say that we do not appoint [such
officials] from among the ineligible? But [another
text] seems to contradict this: “Anyone is fit to
judge a monetary case, but not everyone is fit to
judge a capital case” (m. San. 4:2). We discussed
this text, asking what [the term] “anyone” is meant
to include, and Rav Yehudah said: “It is meant to
include the mamzer”!

Abaye said: “In Jerusalem.” Similarly, Rav Shimon
bar Zeira taught at the betrothal of a member of
Levi’s household: “In Jerusalem.”

Abaye’s solution to the tension between the two mishnayot is to suggest that
the rule disqualifying officials who are not of pure stock is not really a halakha
at all, but simply the custom of Jerusalem. His position is supported by a
baraita. This is also, presumably, the point of the ending of the pericope quoted
in section A of part 1, which references the customs of different places and
different rabbis, some who followed this rule and some who did not.

It is unclear how Abaye and those who are in agreement with this posi-
tion understand the derasha of ‘from among your brothers’. It is possible that
they reject the midrash altogether, or that they interpret it as an mnemonic
(xmonow), or even that they accept the derasha but limit its application to an
actual king.

The main point one learns from this pericope is that the Mishna which
states that anyone can be a judge in a monetary case is accepted as binding
and absolute by Abaye et al., while the Mishna stating that all authorities must
be of pure stock is reinterpreted in light of it.

Abaye’s solution is most probably the assumption behind the pericopae
in the Jerusalem Talmud as well. Two examples stand out. First, in the above
referenced pericope from Yebamot regarding halizah, there seems to be no
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question that a ger can judge anybody for monetary cases. This is the given
with which the editor of this pericope builds his other arguments.

Additionally, in a separate part of the pericope in Horayot (1:4), the
Jerusalem Talmud comments on the Mishna’s case where either a ger or a
mamger had been appointed to the court and “accidentally” sat in on a legisla-
tive deliberation.

Pan pTma—mn, annmy  This is understandable with a ger, but a mamzer

ARRIN12p PN — would the court really appoint a mamzer? Rav
7apymaywa”  Honasaid: “They did it despite the fact that it was
forbidden.”

This back and forth assumes that a ger could receive an appointment to the
Sanhedrin, although he could not participate in legislation.

Rava’s Solution

In an earlier section, the position of Rava and Rav Yosef that a ger whose
mother was from Jewish stock may be appointed to positions of communal
authority was referenced. It was noted that these two rabbis seem to consider
the derasha disqualifying a ger from being appointed to a position of authority
to be binding.

Similarly, at the end of the pericope regarding halizah, Rava offers the
following overview of his position:

59. Ostensibly, he could not participate in capital cases either, and R. Moshe Margolies,
in his commentary to the Jerusalem Talmud writes (Pnei Moshe ad loc.) that the
Talmud must be referring here to the ability of the ger to judge monetary cases.
Nevertheless, it is worth noting that Yisrael Meir Yonah, in an article on this
subject, argues that this pericope should be seen as support for Rashi’s position
(which will be discussed later) that a ger can judge his fellow in capital cases. See:
Yisrael Meir Yonah, “Including a Ger on a Conversion Court”, Beit Hillel 24—25
(5766), 163. I assume his reasoning is that it would be odd for a judge to have an
appointment to the Sanhedrin but be unable to either legislate or judge any capital
cases. How many financial disputes or smaller crimes would the Supreme Court
adjudicate?
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Rava said: “A ger can judge his fellow according to
the Torah. For it states: ‘be sure to place a king
upon yourselves whom the Lord your God will
choose; from among your brothers you shall place
upon yourselves a king’®® — [when he is] ‘upon
yourselves’ you require someone ‘from among your
brothers’, but a ger can judge his fellow ger. If his
mother is Israelite he can even judge a fellow

mNIvaRNPUTY —  Israelite. [However,] when it comes to halizah the
MW RIPI NI SNIWN - requirement is that both his mother and his father
7onwa  be Israelite, for it says: ‘and his name will be called

in Israel’sL.”

The latter two parts of Rava’s statement fit with earlier paradigms. That halizah
would require a judge from “fully Jewish stock” fits with the position of the
Midrash Tannaim, which we saw in the previous section. That a ger who is
from Jewish stock on his maternal line does not fall under the “prohibition”
of appointing a ger as an official was already established by Rava and Rav Yosef
in the pericopae dedicated to this issue. It is the first part of Rava’s statement
that is surprising.

At first glance, it appears as if Rava is simply rehashing the derasha about
a king/official needing to be of Jewish stock. However, looking closely at the
mechanics of the derasha, we see that Rava is actually proposing a new reading.
Rava’s derasha is predicated on the earlier one on this verse. His argument is as
follows: Given that all appointments need to be from among Jewish brethren,
nevertheless, this would apply only to appointments with jurisdiction over
“ethnic Jews”, hence, nothing should preclude a ger from receiving an appoint-
ment with jurisdiction over other gerim. Therefore, Rava concludes, a ger can
be a judge in a case overseeing another ger.

In Rava’s statement we see an attempted synthesis of the two axes of “pro-
hibition” that were described in the previous sections. Rava ties the disquali-
fication of a ger to sit as judge into the derasha about authority, something the
Mishna never actually does. The pericope on authority never explicitly men-
tions judges and the pericopae on judges never use the verse about appointing
a king as a possible source.

60. Deut. 17:15
61. Deut. 25:10, the same midrash as seen above
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It is not clear how Rava’s halakhic “solution” solves the problems. How
does the statement “a ger can judge his fellow” explain why a ger can sit on a
monetary court or why the Talmud felt the need to prove that he cannot judge
capital cases or sit on the high court?

For this reason, perhaps, the exact meaning of Rava’s statement became
a matter of dispute among the rishonim (medieval rabbinic authorities). Since
Rava’s position becomes the lynchpin for much of the practical halakha on
this topic, the article will turn to an explication of the various possible inter-
pretations of his solution.

Part IIl — Rava and the Rishonim

Rashi

Following the lead of the pericope in Qiddushin, Rashi believes that it is axi-
omatic that a ger can sit as judge on any monetary case. Therefore, to explain
Rava’s novel derasha, he writes:

WD »T—112nANITA A ger can judge his fellow ger — in a capital case,
9991998 M PTIONT  since when it comes to monetary cases, he can
PO 01w Y97 PNT O8I judge any Israelite, for we were taught: “All are fit
5517081, MmN »T  to judge monetary cases” and we say that the word
Mmoo Ny “all” is meant to include the ger.

Since Rashi understands the Talmudic statement that a ger can sit as a judge
in a monetary case in its simple and literal sense, he argues that Rava must
be in consonance with this. Additionally, since Rava is presenting a leniency,
not a stringency, Rashi argues that he must be understood as referring to the
law of capital cases and offering a lenient exception to this law.

Rava’s argument, then, is that although a ger cannot usually sit as a judge
on a capital case, this would not apply when the defendant is another ger. This
he demonstrates with a midrashic deduction from the verse about appointing
a king.

The strength of Rashi’s interpretation is that it leaves the majority of the
pericopae in the Talmud intact and it reads well with Rava’s actual words
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which imply a leniency.%? The difficulty with Rashi’s interpretation is that it
does not solve the tension between the rule that a ger cannot be appointed
to an official position and the halakha that he can sit on a monetary court.
Although it is unclear how Rashi thought this tension should be solved, it
seems that one must at least say that he considers the position of judge for
monetary cases to be lower on the authority scale than minister of water; a
possible but difficult position to defend.

[t would seem that when faced with either a simple understanding of the
many pericopae about the ger and authority or a simple understanding of Rava,
Rashi chose the former.

Additionally, Rashi chose the simplest textual read of Rava,®? even though
this reading leaves Rava with a position that is difficult to defend logically.®*

Rambam

Taking an opposite approach,®® Rambam argues that the pericopae discussing
the appointment of a ger to a court should be seen through the prism of Rav
Yosef and Rava’s distinction between types of gerim. According to this posi-
tion, a ger whose mother is of Jewish stock can receive official appointments.
Hence, when interpreting the Mishna in Sanhedrin (and Niddah) about courts,
Rambam writes (San 4:2):

62. It also reads well with the Yerushalmi since the Yerushalmi seems to assume that a
ger can judge anybody for monetary cases. As noted above, R. Yisrael Meir Yonah
believes that the Yerushalmi is, in fact, a support for Rashi’s other point, i.e. that
a ger can judge a ger in a capital case, but this seems like a stretch, since the
Yerushalmi is most probably in agreement with Abaye and not Rava, which would
make Rashi’s creative solution unnecessary.

63. This point is made by R. Naphtali Berlin (Neziv) in his commentary on the Sheiltot
(2), who offers an extensive defense of Rashi’s position. An alternative defense is

offered in the Tiferet Ya'aqob’s glosses on the Shulhan Arukh (HM 7).

64. Nimugei Yosef (ad loc.) points out some further weaknesses. He says that accord-
ing to Rashi one would end up with the bizarre situation in halakha that we are
stricter on halizah (which requires that both parents be Jewish) than on capital
cases (which requires only one). Furthermore, whereas the ger could judge his
fellow in a capital case, he could not judge an ox in a “capital case”, an odd rule if
true.

65. This is also the position of Rav Aha mi-Shabha (Sheiltot 2), Rif and Rid. Further,
this is the position recorded as normative in the Shulhan Arukh.
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Mo —PToDws9on - All are fit to judge — even a ger, assuming his
191 581w RPN DR - mother was from Jewish stock. Similarly, a mamzer
MIOPTNT W MN s fit to judge monetary cases.

Essentially, Rambam argues that since a convert®® cannot be appointed to any
position of authority according to the Mishna in Qiddushin, all of the sources
which say that he can sit on a monetary court must be referring to a ger whose
mother is of Jewish stock.

The strength of this interpretation is that the tension between the two
axes virtually disappears. No convert can be appointed to a monetary court
or receive an appointment to any other position of authority. Conversely,
any ger whose mother is from Jewish stock can be appointed as a judge of a
monetary court or to any other appointment, other than to the high court
or to capital cases where there is a special derasha that excludes them. Rava
can then be seen as offering a lenient exception to the rule against converts
judging monetary cases.

The weakness of the interpretation is that there would be no way to know
that this is what the pericopae about courts meant unless one knew Rav Yosef
and Rava’s position in advance. This difficulty can be ameliorated, however,
by claiming that these pericopae were written so that they could fit with either
Rava or Abaye’s position.

Tosafot

The Tosafot (Yeb 45a) take a similar approach to Rambam,®” except they use
the statement of Rava in Yebamot as their prism instead of his and Rav Yosef’s
statements in Qiddushin.8

66. i.e. a ger who does not come from any Jewish stock

67. This is also the position of Rashba and was apparently first suggested by Riva
(Rabbi Yitzhaq ben Asher ha-Levi).

68. This is just one example of their comments on the interrelationship of these peri-
copae. See also their comment in Sanhedrin 36b for another example.
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PRUBTYNWHRINTA’NY  If one were to say that from this text® it seems that

N7 prORIwNn N if the ger is not from maternal Jewish stock he is not
551 PN MM TINR’O: it to judge, but in Sanhedrin we are taught that all
MTYOWN . NToD1ws  are fit to judge. .. and this sounds as if even the ger
NORONIWN MR PRYWO"YR  who is not from maternal Jewish stock, but rather

SPTOWSTIMNY2PIMY  one who converted, is fit to judge... One could
MNT N onnTYM  respond by understanding the rule [in Sanhedrin] as
.an  referring to a ger judging his fellow ger-...

The strength of this approach is that it smoothes out the tension between Rav
Yosef and Rava’s position and that of the pericopae on courts. However there
are a number of weaknesses to the Tosafot’s position.

Like Rambam, the Tosafot believe that no convert may serve on a mon-
etary court or receive any other position of authority, but that any ger who
comes from Jewish stock may.

However, according to Tosafot, this rule seems to derive exclusively from
the derasha about appointments. This works well with Rava’s statement in
Yebamot where he derives this rule from that same verse. However, it reads
very poorly as an interpretation of the pericopae about courts.

According to the Tosafot, one would have to assume that the comparison
of the rules about the mamzer and the ger serving on a monetary court is not
really a comparison, since there is no symmetry.”® Whereas the mamzer can
judge any Israelite, the ger can only judge his fellow ger. The Mishna becomes,
then, rather cumbersome: No Jew with impure lineage (including a ger) can
sit on any capital case as a judge, but he can sit on a monetary case, except for
a ger who can only judge his fellow.

Additionally, there would be no way at all to know that this was what the
pericopae meant unless one already knew Rava’s position in advance.” Finally,
Rava’s words no longer read as a leniency of his own, since it turns out to be
the “standard” interpretation of the Mishna offered in the Talmud.

69. i.e. where Rav Yosef allows Rav Ada bar Ahava’s landlord to take a position as
administrator of a town

70. See Tosafot ha-Rosh (Yeb 45b) who discusses this problem.

71. This is similar to the difficulty with Rambam’s read, except that the Tosafot’s is
even more counterintuitive, making the problem that much starker.
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Rosh

Basing himself on the Tosafot’s understanding of the various pericopae, Rosh
(Yeb 12:2) offers a nuanced version of this position.”? He points out that
Tosafot’s solution, i.e. interpreting the pericope in Sanhedrin as meaning that
a ger can judge his fellow ger, brings out an additional problem. As was seen in
the pericope on halizah (as well as in the midrash halakha), the ger is excluded
from halizah based on a midrashic reading of the verse which demonstrates that
a court of ethnic Jews is required for a halizah. But why, Rosh asks, would one
need a derasha for this if a ger cannot sit on any case whatsoever other than
judging his fellow ger?! To this problem, Rosh offers a number of solutions:

om  One may suggest:
1908190109 PIowNT N A. That it was necessary to exclude [the ger] even
nrNYDMOWNYONY  in a case where the halizah is being performed by
TP INTHO NN gerim, albeit ones whose birth and conception were

PINYY AP INMNIN 2
N9 NN MNP TH WD
.122p NN

W HRIW HW PTH IR 2
U NRST DI NYANTY
NON 1770 HYW 12T Y

APy 902

as Jews.

B. Alternatively, in a case where the litigants
accepted [the ger as judge], he would be allowed to
sit on a monetary case, but the acceptance of the
parties would not be a mitigating factor in a halizah.

C. Or that for a case involving an ethnic Jew, [the
ger] can judge as long as he is not using coercive
authority,”? since a position is not really one of
authority if it is not backed by the power to force
compliance... This is the best answer.”*

72. This is also the position of R. Mordekhai ben Hillel and is codified by Rosh’s son

in the Tur (YD 269).
73. Like subpoena power

74. The first and third answers were actually suggested by the Tosafot in Yebamot
(101b) in response to a different question. The context is R. Shmuel bar Yehudah’s
reminding of R. Yehudah that he was a ger and therefore ineligible to participate
in halizah:

RIMIANAND Y P Y.
MNNN 1T N¥5NY 19007
12 5NIWH NTH YOO M)
D W HRIWND DN PRT
12798 91099 PIOYNT
NINIWI I"R DN NYHNS

...Why would he bring a baraita about the ineligibility of a
ger to oversee halizah, as he would also be ineligible to
oversee monetary cases, since his mother was not Jewish!
One could suggest that it was necessary to exclude [the ger]
even in a case where the halizah is being performed by gerim.
Alternatively, one could suggest that [the ger] is eligible to
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Rosh’s first answer keeps the Tosafot’s position as is (i.e. that a ger can only
sit on a case involving another ger), and suggests that the derasha is there to
exclude the theoretical possibility that a ger could sit on a court for a halizah
of two gerim.

However, in his second and third answers, Rosh divides the category
of judge in monetary cases into three types of scenarios. He argues that the
important question is the nature of the judge’s authority. The highest level of
authority is a judge with subpoena powers. The middle level is a judge with an
“official” appointment or position but no coercive power. The lowest level is a
judge that is “unofficially” appointed or accepted by the litigants.

[t is very important not to elide these latter two categories. They are
conceptually distinct, and clearly treated as discrete categories by Rosh.”> This
point is made strongly by R. Shmuel Hayyun in his glosses on Hoshen Mishpat
of the Tur (Bnei Shmuel ad loc.):
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That which [Tur] said: “a ger is eligible to judge
without coercion” — this doesn’t mean that he can
only judge [born Jews] when they specifically accept
him, since that is obvious... rather even if they did
not accept him upon themselves he can judge them
against their will. If he is qualified with regard to
the type of case his judgments count like any other
judge. However, he cannot have them struck or
beaten with a stick or switch like a court president
or an exilarch, since this is real coercion...

And it would seem that even according to Rif7¢ and
those who agree with him, if [ethnic Jews] were to
accept a ger as their judge that he would be eligible,
since this is no worse than any other ineligibility...

judge financial cases, as long as he is not using coercive
power, since a position is not really official and one of
authority — as it says you shall surely place a king upon
yourself — if it is not backed by the power to force
compliance...

75. However, see R. Moshe Klein’s discussion in Mishnat ha-Ger (Iyunim 94), where

he argues differently.

76. This is the position of Rambam discussed above.
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Although R. Hayyun is offering a rather extreme example of coercion as his
baseline, his main point seems definitive. One must avoid eliding Rosh’s
second and third answers. The categories of “accepting an ineligible judge”
and “judge without coercive power” are two different concepts.

Rosh’s second answer suggests that the ger could sit on a case involving
ethnically Jewish litigants if he was appointed or accepted by the parties,
despite his being a ger. One could argue, Rosh suggests, that appointment by
the parties is not really authority at all.”?

In his third answer, Rosh goes a step further and argues that perhaps a ger
can even receive an official appointment and judge cases, presumably even
without the litigants knowing that he is a ger, provided that he has no coercive
powers and the litigants are choosing to come to court. The logic of this posi-
tion is that authority without coercive power is no authority at all. This is the
answer Rosh prefers.

R. David

R. Nissim ben Reuven records an alternative interpretation in the name of
R. David:78

;720 DR YT MR OIT
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170N 721,00730 HY MN0N
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When we say that a ger can judge his fellow ger, this
means that he can be appointed as an official judge
for monetary cases involving gerim, but when we
say that a ger is eligible to judge monetary cases for
an ethnic Jew, this is only in exceptional cases, and
be-di-avad. If he does judge, the judgment stands,
but he cannot be appointed as an official judge,
since ‘from amongst your brothers’ is required. If his
mother was Jewish, however, he is considered as
‘from amongst your brothers’ and it would be
permitted to appoint him as a judge in monetary
cases involving ethnic Jews.

77. It is this second answer of Rosh which was adopted by R. Benveniste (discussed
below in appendix 1) to explain the appointment of Shemaiah and Avtalion.

78. Sanhedrin 36b
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NPR MOV TPIvaarn  Therefore, with regard to the rules of the ger, there
INNTY W MPYTAWOW  are three rules: a. a ger is eligible to judge his fellow
WwTayap e ran ger and to be officially appointed to deal with the
S8 PO . ammn  financial disputes of gerim. And if he judges ethnic
MRDN).PTIPTNIPN2 - Jew on an ad hoc basis, his judgment stands. b. If
Y1ap 7Y woSxwn - his mother is Jewish, he is eligible to be officially
MPNINY 99N ONIW A appointed to judge ethnic Jews, as well as to receive
PATMON MO YA Py any other position of authority in the city. c. For
Parvirwyanedny - kingship, sitting on the Sanhedrin, and overseeing a
SxvwpmNy - halizah, we require that both his parents be Jewish.

According to R. David, technically a ger may judge an ethnic Jew for monetary
cases,”® but this is only be-di-avad and in ad hoc situations. However, he cannot
be appointed as a judge over born Jews, but he can be appointed as an official
judge over other gerim. However, he would be ineligible to sit on a Sanhedrin
or oversee a halizah, even be-di-avad.

What is attractive about this solution is that it explains the difference
between the authority pericope and the court pericopae. For the court peri-
copae, the exclusion impugns his status as a judge, such that he cannot sit on
a Sanhedrin no matter what, but he is eligible to judge born Jews in monetary
cases. However, from the standpoint of authority, he is ineligible to be king,
and this was extended, de jure, to any official appointment. However, his tech-
nical status as a judge stands, and his judgment counts de facto.3° Rava’s point
then is that the rabbinic extension of the authority rule did not extend to a
convert judging another convert.

Summary

It was shown above that the there is a tension between the pericopae on courts
and the pericopae on authority. The Talmud seems to contain two solutions to
this problem. The first solution is to admit that the two are in tension, and that
the rules regarding courts are authoritative and that the rules about appoint-
ments in general are not, but simply represent the custom of Jerusalem and
a smattering of other communities. This is the solution preferred by Abaye,

79. He does not specifically reference capital cases, but one can assume not.
80. This is probably the best read of the pericopae from the standpoint of Rava.
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Rav Shimon bar Zeira, Rabbi Zeira, Rabba bar Avuha, and (apparently) the
editors of certain pericopae in the Talmud as well.8!

The second solution is to read the court rules in the light of the authority
rules, and create an overarching synthesis. This is the approach of Rava and
Rav Yosef, and is the one that has been accepted by later authorities and the
halakhic community at large. Nonetheless, the exact nature of the synthesis
is a dispute among the commentators.

The dispute focuses on the question of when a convert can sit on a mon-
etary court when the litigant is ethnically Jewish. Rashi says always, Rosh says
when the court has no coercive power, R. David says ad hoc and be-di-avad, and
Rambam says never, although it seems probable that he would allow explicit
acceptance by the parties.

Despite this sharp disagreement, one cannot help but notice a broad
consensus.

« Generally speaking, no ger$? can be appointed to the supreme court or
be involved in legislation.83

« No ger can judge a capital case, with the possible exception of when the
defendant is a ger according to Rashi.84

« No ger can sit on the court overseeing a halizah.8°

e Any ger who comes from Jewish stock®® can receive any other
appointment.

« No convert can be appointed to any position of authority over born
Jews, with the possible exception of judge in monetary cases according

to Rashi.

81. It is also the opinion of the Jerusalem Talmud.

82. A ger here is someone from a family of gerim, i.e. either his mother or his father is
a ger. In other words, these appointments require fully ethnic Jews. How far one is
supposed to go back to determine this is a question beyond the scope of this paper,
but see the introductory section of part one of this article where the possibility of
going back 2 or 3 generations on both sides is discussed.

83. The case of Shemaiah and Avtalion suggests that this rule has exceptions (see
appendix 1).

84. Again the Shemaiah and Avtalion case suggests exceptions.

85. There is a possible exception here as well, when the participants are gerim, but this
is too tangential a question to take up here.

86. Again, whether this means ethnically Jewish mother or even ethnically Jewish
father is a matter of dispute.
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Assuming one does not follow Rashi, the key question becomes whether one
follows Rosh’s approach that the rule against appointing a convert to positions
of authority applies only to positions of coercive authority.8” Furthermore,
assuming one does accept Rosh’s position as normative,®® the question of what
exactly constitutes serara (authority) looms large.8?

Part IV — Definitions of Serara

Serara as Discretionary Authority

In a well-known responsum discussing whether a woman can be a kashrut
supervisor or not, R. Moshe Feinstein posits that authority means that a person
has some decision making power or discretionary authority.® Someone who
simply does whatever he or she is told is not really an authority figure.

Although this seems to be true as a general definition of “discretionary
power”, it is important not to exaggerate this point. The platoon leader has
some discretionary authority, but he also must listen to the commands of the
general. The minister of measures has some discretionary authority as well,
but he certainly cannot do “anything he wants” and must follow the overall
policies of the government he or she is in.

One important ambiguity in the definition of discretionary authority is
how it applies in modern day democratic structures. In the reality that the
Talmud was envisioning a king appointed officers and the officers made deci-
sions. In our society a paradigm shift has occurred; the people appoint the

87. The position of R. David is exceptional by its nature, as it only applies de facto,
and the position of Rosh with regard to acceptance of the gerim as judges is really
not novel at all, since one could accept anybody as a judge in a monetary case.

88. It seems that the consensus position among the commentators on the Shulhan
Arukh as well as the Arukh ha-Shulhan is that Rosh’s position here is accepted as
normative.

89. This question was discussed at length by Rabbi Aryeh Frimer with regard to women:
http:/[text.rcarabbis.orglwomen-in-communal-leadership-positions-shul-presidents-
by-aryeh-frimer/

The issues are different in a number of points and his lecture focuses mostly
on the question of women as shul presidents, but there is some important overlap.

90. Iggrot Moshe, YD 2:44
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officers and some of them make decisions directly and some vote as a part of
a larger body. Hence, a number of questions must be asked:

« Is voting discretionary authority?

o Is being a senator or a member-of-parliament discretionary authority?

« Is being the president, the mayor or the secretary of state discretionary
authority?

Although each of these questions is difficult and would require an article in
itself to fully discuss, I would suggest the following middle position: Voting is
not serara. Being president or some other officer is serara. Being a congressman
or member of some other governing body which votes is probably or, at least,
possibly (safeq) serara.®!

Serara as Coercive Authority

From a simple reading of Rosh and those who follow him, it would seem that
serara is limited to cases of coercive authority. Coercive authority applies to
cases where one has no choice but to follow the decision of that authority. |
would further argue that Rosh’s definition of coercive authority would include
the element of discretionary as well. Otherwise, every bailiff, police officer or
army private could be considered to have coercive authority.

Assuming that the definition of serara is limited to coercive authority,
the rule forbidding a convert from taking a position of authority would apply
only to government positions, as there is no other body, at least in democratic
states, which can force a person to do anything. Although one could claim
that an organizations which one joins can have coercive authority over its
members, this would seem to exceed the simple definition of coercive, since
the member can always quit.®?

91. Personally, I think that there is no question that this is discretionary authority,
since the concept applies to judges, and judges in Jewish courts always decide by
majority vote. However, since many authorities claim otherwise, I will treat it only
as a possibility.

92. In fact, this type of “coercive authority” is even less powerful than the authority of
an arbitration panel, since once one accepts an individual or a group as arbiters in
a dispute the decision of the panel is binding. Since halakha permits anyone (even
a convert) to serve as unofficial judge in such a case, there would seem to be little
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Part V — Halakha and Modern Questions

Having clarified the possible definitions of authority, this essay will conclude
by looking at a number of practical questions which have arisen in modern
times. Although I will discuss the halakhic ramifications of either definition, it
seems to me that the more likely definition is that serara is coercive authority.

A. Synagogue Official

Discretionary Authority Model

If one were to define serara as purely discretionary authority, the halakha would
be that not only could a convert not be president, but it would mean that a
convert could not serve on any board of a Jewish organization whatsoever,
certainly not as an officer, but probably not even as a board-member at large.
Furthermore, there seems little reason to limit this to boards. Since the
halakha certainly includes both volunteer as well as paid positions,®? it would
seem that a convert could not serve as an executive director or as a rabbi.?*

Coercive Authority Model

On the other hand, if one defines serara as coercive authority, there would be
no problem for a convert to hold any of these positions, since no synagogue
has real coercive authority over its membership. There is no member of a
congregation that cannot quit his or her membership in a synagogue at any
time and for any reason.

reason not to allow the same person to serve as an authority in an organization
which had only voluntary members.

93. I assume that the minister of water or the platoon leader received some sort of
salary.

94. Just to clarify, I do not mean that this position would preclude a convert from
receiving ordination, only that he could not hold the authoritative position of
rabbi of a synagogue.
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B. Beit Din

Discretionary Authority Model

If one were to define serara as discretionary authority, it would seem that a
convert could not serve on any official or standing monetary court.

Coercive Authority Model

If one defines serara as coercive authority then a convert could be a member
of any standing beit din today, at least outside of Israel.®

Both positions would agree, however, that a convert could serve in an ad
hoc beit din made up of judges chosen by the litigants, since this is more like
a legal arbitration than a court. The principle at work here is that litigants in
financial disputes can decide on any method of resolving said disputes, even
by appointing judges who are unquestionably forbidden to sit in judgment for
said cases, such as relatives or minors. It is the litigants’ money after all.

C. Conversion Panel

The question of whether a convert can sit on a conversion panel has received
little attention until recently.?® From the above analysis, it seems rather
straightforward that a convert could sit on a conversion panel according to
either model. There is certainly no coercive authority here, and even though
there is discretionary authority, the authority is over a Gentile/convert, where
there is no problem, as the conversion panel follows the rules of the monetary
court system.%”

95. Israeli Rabbinic Courts remain a question. It is possible to argue that Israeli
Rabbinic Courts have the standing of government bodies, although one can also
argue that they lack the power of subpoena since a litigant can always insist on
going to a secular court.

96. See Appendix 2 for the companion article to this one where this issue is
discussed in depth.

97. Having said this, it may still be in the best interest of the potential convert
to have all three judges ethnically Jewish in order to avoid potential pitfalls in the
future, since there are a number of halakhic authorities who think that this would
be problematic. Again, see Appendix 2 for a full discussion.
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Conclusion

Although there has been much discussion in halakha about the appointment
of a ger to a position of authority, it would seem that nowadays, according to
the position that serara equals coercive authority,®® there is nothing barring
the convert from holding any position whatsoever in the Jewish community.®®

Part VI — Sociological and Philosophical Postscript

Lulei de-mustafina (If | weren’t afraid)

Lulei de-mustafina, I would point out that there is an unspoken tension that
runs through the entire debate about gerim. On the one hand, there is the
value of pure Jewish lineage discussed at the beginning of this article. On
the other hand, there is the value of treating the ger like a full member of
the Jewish people. All of the positions described in this article represent an
attempted solution to this tension.

Some, like Abaye, limit the exclusion of gerim to positions of extreme
gravitas, like being members of the Sanhedrin or other capital courts, presum-
ably the throne as well.1°° Others, like Rava, extended this exclusion to any
position of authority.

As times have changed and our valuing of “purity of lineage” has dimin-
ished, it has become more and more difficult to accept the position of Rava.
One way of solving this problem has been to limit the interpretation of Rava
to cases of discretionary or even coercive authority. In recent times this strat-
egy has been taken a step further, with many modern posgim defining coercive
authority in such a way that it has little applicability in our times. Some have
even gone so far as to say that coercive authority cannot exist by definition in a
democracy, even for the prime minister of Israel. Those posgim who have tried

98. The one possible exception being the holding of governmental positions in
Israel; and these only if one believes that democratically elected officials can be
defined as having serara.

99. For those who believe serara is purely discretionary authority, president of a
synagogue or judge in a court are just the tip of the ice-berg.

100. Rabbi Michael Broyde has aptly compared this to the American law that a natu-

ralized citizen cannot be president.
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to reclaim some sort of prohibited position for gerim in our society, whether it
be as shul president or member of a beit din, have come under heavy fire from
many in the Open Orthodox community who find this offensive.

Although, as I have shown in the above article, there are really no halakhic
barriers left that would preclude a ger from holding any position in the Jewish
community, perhaps this is not sufficient. Lulei de-mustafina 1 would argue
that what the Open Orthodox community really wants to do is to reclaim the
position of Abaye and the editors of the Talmud, at least in theory, and state
that a ger is eligible to all but the very highest offices.!o!

Lineage as a major factor in Jewish life is virtually gone as a reality; maybe
it should go as a matter of theory as well.

101. This is similar to the argument put forward by Rabbi Dr. David Berger, among
others, that the Meiri’s position on Gentiles needs to be reclaimed in our day.
David Berger, “Jews, Gentiles, and the Modern Egalitarian Ethos: Some Tentative
Thoughts,” in Formulating Responses in an Egalitarian Age (ed. Marc Stern;
Orthodox Forum 13; Lanham: Rowman & Littlefield, 2005) 83-108.
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Appendix I — The Shemaiah
and Avtalion Problem

In the Babylonian Talmud (Git. 57b, San. g6b), there is a discussion of famous
converts.

;mnavm YNNIt was taught: Na’aman was a ger toshab,
»an R pTe TR Nebuzaradan was a ger zedeq, the descendents of
2212 WnYwria Haman learned Torah in Bnei Braq, the descen-
N10°0Ywraaan;p7a  dents of Sisra taught school children in Jerusalem;
3 ;huramprnimd  the descendants of Sanhereb taught Torah publicly.
Mo 2 moSwra Who were they? Shemaiah and Avtalion.
YD MMPN NG D272
0N

Since Shemaiah and Avtalion were also said to have been the heads of the
Sanhedrin, the question arises as to how gerim could have received this
position.102

Model I — Contingent Disqualification

The first to deal with the problem directly seems to have been R. Moshe of
Coucy. His interpretation can be found referenced by R. Yehudah ben Eliezer
(Riva) in his commentary on the Torah (Ex 21:1). The context there is Rashi’s
comment on the verse which states that the laws should be placed ‘before
them’, where he states that it means before Jewish judges and not before
Gentile judges. Riva asks why we would need a verse to teach that Gentiles
cannot be judges in Jewish courts if we already know that even gerim cannot
be judges in Jewish courts. To this Riva offers a possible answer:

102. It is a matter of dispute whether they were from a family of gerim or whether
they were themselves converts, although the latter is where the question is most
poignant.
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PO NTRATIMO W One could say that a ger is ineligible to judge when
onIw ww RN R there are (ethnic) Jews who are qualified to judge,
PRURIN IR NTO Py Trw  but if there are no qualified Jews, then [the ger
KON would] not [be ineligible].

oo wynwnwyTm - Note that Shemaiah and Avtalyon were gerim, and
oY SN AN PITYM, 7 they would judge ethnic Jews, since there were no
MUNSRTWAAINOY  Jews of their stature at the time — this is the
nun I urn P —omnd  explanation of R. Moshe of Coucy.
PN

Riva and R. Moshe of Coucy are actually making two separate but interrelated
suggestions, the latter more radical than the former. In his first suggestion,
Riva writes that the disqualification of a ger is not absolute but contingent on
there being qualified ethnic Jews who can serve in this capacity. In his second
suggestion, apparently that of R. Moshe of Coucy, the ger’s disqualification is
contingent on there being ethnic Jewish judges of equal or greater qualification
than himself.

The difference between these two possibilities is not trivial. According
to Riva no ger could be a judge unless there were no ethnic Jews qualified to
judge; qualified would not mean as good, or better, than the ger, only good
enough to be considered eligible. According to R. Moshe of Coucy, the ger
could judge in this case, since he is the more qualified. It is, according to R.
Moshe of Coucy, only an “all things being equal” rule.

This latter suggestion seems to have been picked up independently by
R. Shimon ben Zemal, in his commentary on m. Avot, Magen Avot (1:10):
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Shemaiah and Avtalion were converts... But there
is something surprising here, since they served as
nasi and av beit din... The [sages] state in the
gemara: “all appointments which you make should
only be from among your brothers”; and even
though they said at the end of Qiddushin and in
Yebamot that if his mother was Jewish that would
be considered ‘from among your brothers’, this is
true for other types of official positions, but with
regard to being the nasi, which is like being a king
— as both of them fall under the category ‘if a
prince among your people sin’ — it would seem
that just like a ger is ineligible for kingship, even if
his mother was Jewish, so too anyone would be
ineligible for heading the court unless both his
father and mother were Jews. Furthermore, it is
certain that Shemaiah and Avtalion were them-
selves Gentiles who converted... Therefore, one
must wonder how he was appointed nasi. Perhaps,
since there was no one among the Jews who were
his equal in [knowledge of] tradition, he was more
fit than anyone else in his time, for the Torah does
not disqualify gerim unless there are others who are
their equal among the ethnic Jews, but if there is
no one like them among the Jews, they get
precedence.

According to these authorities, the disqualification of a ger to have any posi-

tion of power is not absolute but contingent. The only question is whether it

is contingent on there being no one as talented as them or on their being the

only qualified candidates.

One important question that must be asked about this position is whether

this “contingent disqualification” means that when there is another, ethnically
Jewish, judge that using the ger makes the procedure invalid, or whether the
procedure remains valid but it is simply forbidden to do so. In his recent book

on the subject of conversion (Mishnat ha-Ger, Iyunim 84, p. 735), R. Moshe

Klein makes a strong argument for the latter interpretation.1?

103. The son of R. Menashe Klein, author of the Mishneh Halakhot
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[t seems that, according to this position,'*4 the ger is
not fully ineligible to judge, rather there is a rule of
priority here, that where there is an ethnically
Jewish judge available, he should be given priority
and receive the appointment. According to this,
the ineligibility of a ger is of a completely different
nature than the ineligibility of a relative, etc. For
when the judge is related to one of the litigants,
there is an absolute ineligibility, for we worry that
he might skew the proceedings in favor of his
relative, and even if he judged the case anyway, the
judgment would be invalidated. However, a ger is
technically eligible to judge, it is only that the
Torah commanded that when it is possible to give
priority to someone with yihus, it should be done.
However, certainly if they violated [this principle]
and appointed a ger to be judge, since he is techni-
cally eligible to judge, his judgments are valid, and
there is no requirement to have the case retried
before a court made up of born-Jews. For this rule
does not effect the validity of the court, it is simply
a de jure rule.

This interpretation makes the Shemaiah and Avtalion paradigm much more
than just an interesting exception. According to this interpretation, the entire
rule about gerim being forbidden to function as coercive authority figures over
born-Jews is only a le-khathila principle, with no real “teeth” or consequences
to the litigants if violated.

Model 2 — Communal Acceptence

A very different solution was offered by R. Haim Benveniste!®® in his glosses
on the Tur (Knesset Gedolah HM 7:1). He begins his analysis by pointing out
that there is a debate about whether Shemaiah and Avtalion were actual
converts or from a family of converts; the former possibility being the more
problematic explanation.

104. He is referring specifically to that of R. Moshe of Coucy.
105. 1603-1673 Constantinople
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Zev Farber

Now we need to explain this according to these
sages [who believe Shemaiah and Avtalion were
themselves converts], how was Shemaiah
appointed nasi and Avtalion av beit din? If one
wants to respond that it is because [the people]
accepted them as such, if this were possible, why
were the Israelites condemned to destruction
because they flaterred King Agrippa...?
Furthermore, is it possible that acceptance would
work if the verse says ‘you may not take upon
yourselves a foreign man [as king]’?!

So I say one of two things: Either these rabbis
assume that there is a difference between the king
and other positions of authority, and that even
though for other positions of authority acceptance
is valid, as we find with Shemaiah and Avtalion,
however, a king is different, for with regard to him,
even acceptance would be insufficient...10¢

.2

106. Benveniste has an interesting back and forth with himself on this, where he
disputes the premise posited by R. Shimon ben Zemah that a president must be

treated like a king:
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However, [ am unsure of this point, for even if we say
that there is a difference between the king and other
positions of authority, perhaps that would apply to most
other positions of authority, but the nasi, who is in
place of the king — and this would go for the exilarch
as well — just like acceptance would be invalid for the
king, it would be invalid for him as well, and our
question would return to its place: How could they
appoint Shemaiah as nasi?

Nevertheless, this is not really a problem unless one
believes that even the president needs to be Jewish
from all sides, and that a Jewish mother would be
insufficient, like for a king. However, if one were to say
that a Jewish mother would be sufficient for the
president like it is for other positions of authority there
would be no difficulty with our explanation of how
Shemaiah was appointed president. This is because one
could make the claim that just like a king is different
from all other positions of authority on the matter of
whether having a Jewish mother but not a Jewish father
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Alternatively, going all the way, [perhaps] accep-
tance would be valid for all positions of authority,
including the king...

Insofar as practical halakha... since according to
those that believe that Shemaiah and Avtalion
were themselves converts one must posit that
acceptance is valid, at least for any position of
authority other [than king], and that even those
who believe that Shemaiah and Avtalion were not
themselves converts but from a family of converts,
there is still no explicit claim that acceptance
would not be valid at least for positions of authority
other than king — [therefore], any person whom
the community accepts upon itself by appointing
him can judge, even in matters where he has
authority and coercive power — this is my opinion.

According to Benveniste, the disqualification of a ger to serve in positions of

authority can be overridden by the community’s acceptance of the ger.1%”
This position is nuanced by R. Yonatan Eybeschutz!%® in his glosses on
the Shulhan Arukh (Tumim HM ad loc.), where he comments on this passage

of the Knesset ha-Gedolah.
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is sufficient, there can also be a difference with regard
to the rules of acceptance, and that for a president
acceptance would be valid but for a king acceptance
would not be valid. And it would make sense that
having a Jewish mother would be sufficient in order to
become the president, as it is for other positions of
authority...

107. This is based on Rosh’s second suggestion referenced earlier.
108. Krakéw 1690 — Altona 1764
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Zev Farber

According to this, one must say that they were
accepted by the Jewish leadership. Even without
the enunciated acceptance of the majority of the
people it would be considered as if the [people]
accepted [the ger], and he can judge. Since, with
regard to Shemaiah and Avtalion, did the majority
of the Jews in all places, inside Israel and out,
actually agree [to accept them]? This is an impos-
sibility! Rather, since the Sanhedrin, and the
leading sages did — and there was the Great
Assembly in those days — it was as if all of Israel

accepted them upon themselves. ..

Eybeshutz correctly points out that it would have been a logistical impossibility
for the majority of Jews at the time to accept the appointment of Shemaiah
and Avtalion. Therefore, he argues, that if one were to follow Benveniste’s
explanation, one would have to add the correlary that it would be sufficient
for the leadership of any given community to proffer the acceptance on behalf
of the community at large.

Despite having added this nuance, Eybeschutz actually rejects Benveniste’s
solution to the problem. He argues that it makes little sense that the people
could “accept upon themselves” members of the Supreme Court who would
then have the power to enforce the death penalty — or other corporeal pun-
ishments — upon them.'®? In fact, Eybeschutz points out, this would be their
main job, judicially speaking, since the Supreme Court would rarely if ever
hear monetary cases.!®

Model 3 — Extending the King’s Martial Law Powers

Considering this problem, R. Eybeschutz offers two possible answers:

109. It would be interesting to know how R. Eybeschutz would react to modern day
democracies.

110. They did, of course, legislate as well, but this hardly improves the situation.
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Therefore, one must argue either that since a king
has a special prerogative, since it is in his purview
to kill or execute for the good of the country...
therefore, [one could argue] that Shemaiah and
Avtalion were appointed by the king, since in their
days the legitimate Hasmonean kings reined. This
is why [Shemaiah and Avtalion] could judge with
coercive authority, since they did so with permis-
sion of the king.

Alternatively, one could suggest that they did not,
in fact, judge capital cases, [recusing themselves] if
one came up, and they were not appointed for this.
Rather, [they were appointed] to be repositories of
knowledge, to clarify matters of oral law, since they
were tremendously wise and insightful as well as
extremely pious, and in this regard they served as
president and head of court, but not to judge capital
cases.

Eybeshutz offers two very different suggestions. His second suggestion avoids
the problem altogether by positing that they did not in fact judge. They were
merely the “spiritual heads” of the court. The first suggestion is based on the
argument that if someone was appointed directly by the king, and that said
king extended his “special prerogatives” to this person, he could then do what-
ever he wanted, which would include judging with coercive authority and
administering capital punishment.

Both of Eybeshutz’s suggestions would make the case of Shemaiah and
Avtalion either unique or entirely irrelevant to the vast majority of cases. In
this sense, Eybeshutz’s position is the strictest, as he believes that gerim are
absolutely (not contingently) disqualified as judges and that acceptance — at
least for anything that would give the ger coercive authority — is invalid.™™

111. See R. Eliezer Waldenberg’s responsum (Ziz Eliezer 19:47) for a slightly different
presentation of these sources.
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Appendix 2 — Companion Article
A GER ON A CONVERSION PANEL

Introduction

The question of whether a ger is eligible to sit on a conversion court was not
discussed in the literature until almost modern times. However, over the past
half century or so, the issue has become a matter of serious discussion and
dispute."

In the main article above I wrote that it seemed to me rather straight-
forward that a convert could sit on a conversion panel, and that there was
no question here of the problem of “authority over an ethnic Jew”, since the
convert is inevitably not ethnically Jewish. Nevertheless, as this matter is
quickly becoming a heated dispute in the Modern Orthodox world, the ques-
tion will be taken up here in full. I will not rehash the Talmudic passages and
the Rishonim, as these have all been dealt with above. Instead, I will outline
the positions of all the disputants that I know of on this issue, and attempt to
categorize and analyze their strengths and weaknesses.

Lenient View

There are a number of basic arguments advanced by the proponents of the
lenient view that a ger is eligible to sit on a conversion court. Although we

will look at each argument separately, a good place to start is the responsum
of Rabbi Dr. Mordechai Fogelman (Beit Mordekhai 1:80)," who is, perhaps,

112. See the important survey articles by Rabbi Michoel Zylberman and Rabbi
Michael Broyde. Michoel Zylberman, Sefer Tuv Lev al Masekhet Pesahim (New
York, 5771), 114-117; Michael ]. Broyde, “May a Convert be a Member of a
Rabbinical Court for Conversion,” Journal of Halacha and Contemporary Society 59
(2010): 61—78. I would like to thank R. Broyde for sending me copies of sources
[ did not have access to in addition to taking the time to discuss this with me at
length — despite our fundamental disagreement on the subject.

113. b. 1888 Przemyslany (Ukraine) — d. 1984 Israel; inexplicably, R. Broyde claims
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the most vocal defender of this position. Fogelman puts forward three separate

arguments.
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There are a number of bases upon which one can
permit a ger whose mother was not of Jewish stock to
function as the judge on a court of three which
oversees conversions.

Even according to those who believe that all
appointments need to be made from among people
whose mothers are ethnically Jewish this is only
applicable when one appoints a set judge, but for the
person to judge ad hoc from time to time, all would
agree that this would be permitted even for someone
whose mother was not ethnically Jewish...

Additionally, only matters which express coercive
authority are forbidden to a ger whose mother was
not ethnically Jewish to judge. However, to sit as
judge for matters over which one has no coercive
authority would be permitted to him...

Now in our case: A. Courts of three judges that
oversee conversion are not established courts,
rather, anytime a candidate is looking to convert an
ad hoc court is put together to deal with it. B. With
regard to the court of three that oversees conver-
sions it would be impossible to apply the concept of
coercive authority. The court never coerces Gentiles
into converting. Quite the opposite: the Gentiles
are the ones who come to the court requesting that
they be converted and admitted into the Jewish
faith. And when a candidate comes to convert, the
court nudges him away and doesn’t automatically
accept him, and they say to him: “Why do you want
to convert?” Only if he continues to insist and
requests the conversion a second time is he
accepted...

that R. Fogelman’s responsum would only permit a ger to sit on a conversion
panel be-di-avad. With all due respect to R. Broyde, I cannot see how one could
characterize this responsum in that way.
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Zev Farber

Furthermore, there is an explicit source which
permits a ger whose mother is not Jewish to be a
member of the three person panel overseeing a
conversion... According to Rava’s derasha, it would
be permitted for a convert to be a judge in any case
where his authority is not over “you” (i.e. a born
Jew), and this is not specific to monetary court cases
involving other gerim. Therefore, it would seem
appropriate to extend the parameters of Rava’s
derasha and apply it to our case and say that “over
you” is where “from among your brethren” is
required, but a ger can be a judge in a court of three
overseeing the conversion of Gentiles and their
admittance to stand “under the wings of the Divine

932 NNT DNDIDM D719)
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Yy non

resence’” since a ger is not categorized as the “you
P ” t t d th “Y ”
[in the “over you” of Rava’s derashal].

Fogelman puts forward three basic arguments. The first argument is that con-
version courts are ad hoc by nature, and that there is no problem with a ger
serving on an ad hoc court, only an official court."* The second argument
is that the only cases a ger is excluded from adjudicating are cases where
coercive authority is used, and conversion is voluntary, not coercive. The
third argument, which is the one I put forward in the main article, is that the
prohibition is to place a ger in a position of authority over an ethnic Jew, and
a convert is by definition not an ethnic Jew. Each of these arguments finds
support in the literature.

Model | — Ad Hoc Courts

The argument that a ger may serve as judge in an ad hoc court finds support in
a “dissenting opinion” of the rabbinic judge, Rabbi Yehoshua Weiss, discussing
a case where a ger was used as the third judge during the circumcision of the
convert.!>

114. Although this point is true of many societies, it comes into problems in the
modern day conversion court system in Israel, and, perhaps even in the contem-
porary GPS beit din system in America.

115. See: Pisgei Din Yerushalayim — Dinei Mamonot u-Birurei Yahadut vol. 7 file #107

193



Keren |

nrn2awsaoryTTRN2 - With regard to what [R. Levin] wrote about whether
N LAY TN TR a ger s eligible to sit on a conversion court.. . it
29 P70y ownooy  would appear, however, that according to what Ran
L9 T nowaTnn’T  wrote in the name of R. David... it would seem that
WwoynnT NITWPOTAR  he understands the exclusion [of gerim] based on [the
nwosTIMDwnmwn  derasha) “you shall surely place” — all appointments
NPYTT, PN 2PN must be from among your brothers — that specifi-
58T PR AP PN cally official appointments are considered positions
0721 NN NMWIR NIPRA - of authority, but haphazard appointments are not
N1 . NN ann - considered authority. This is the position of Ramban
R TP (Yeb. 45a) as well... Therefore, in our case, where
PRIPNNONTP22M3p  the ger was not a standing member of the court but
T TTATAN NGOV was included on an ad hoc basis, it would appear that
27 pond P PNIPT  be-di-avad the process was valid and there is no need
to do hatafat dam brit.

R. Weiss brings the position of R. David and Ramban, arguing that according
to their understandings of the derasha about appointment of a ger, the ger
would certainly be allowed to sit on an ad hoc conversion panel. This does not
go as far as Fogelman, who claims that conversion courts are by definition ad
hoc. Nevertheless, what Weiss and Fogelman have in common is the idea that
the ger is essentially permitted to judge, but that the rule against giving him
an appointment would preclude making him an official judge.

This principle is underscored by Weiss’s use of R. David, since R. David is
actually speaking about a ger judging an ethnic Jew in a monetary dispute; he
is not discussing conversion at all. Assuming the analogy between eligibility
to judge monetary cases and eligibility to sit on a conversion panel, Weiss is
arguing that if a ger can judge an ethnic Jew on an ad hoc basis in financial
matters, he can sit on a conversion panel on an ad hoc basis as well.

Model 2 — Conversion is not Coercive

The second argument seems to be supported by R. Eliyahu David Rabinowitz-
Teomim (known as the Aderet)6 in a responsum (Ma’aneh Eliyahu 88):

— section c¢. The main opinion, written by R. Avraham Dov Levin, will be dealt
with in a later section.

116. b. 1843 Pikeln (Lithuania) — d. 1905 Jerusalem; he moved to Israel late in life
(1901) to be become the chief rabbi of Jerusalem. His son-in-law was none other
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Zev Farber

With regard to your inquiry about whether gerim
can receive candidates for conversion, because the
word ‘judgment’ is used with regard to this, and,
therefore, doing so would be a form of authority,
which is forbidden to gerim,

It seems obvious to me that they can, according to
what Tosafot wrote in Yebamot... since the rule that
they cannot judge born Jews applies only to cases
where [the judge] exercises coercive power, because
that is real authority, but when there is no coercive
power they can certainly judge born Jews...

If so, there is no room for your doubts, since
conversion cannot be done through coercion, gerim

0’912 D73 DY PHY,N7DI2
M2OYNIW NUYIV GNT 92pH
27,71°92219X DPN Yo —
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can certainly perform it. Even though the candi-
date is transformed into a Jew through this process,
even so it is not done coercively but through the
free will [of the Gentile candidate]...

Rabinowitz-Teomim’s argument follows the basic contours of Fogelman’s
second argument, claiming that since conversion is by definition non-coercive,
the rule that a convert cannot serve in a position of authority would not apply.""?

A similar argument was put forward by Dayan Aryeh Leib Grossnass,"8
who argues in his Lev Aryeh (21) that if one accepts one of the interpreta-
tions suggested by Tosafot (and Rosh), i.e. that a ger is only excluded from

than R. Abraham Yitzhaq Kook, who dedicated his book Eder ha-Yaqqar to the
memory of his father-in-law.

117. Later on in his responsum, Rabinowitz-Teomim brings up the possibility that
if one accepts his reading of R. Yehudah in b. Yeb. 27a, then according to the
position of the Hagahot Mordekhai (that a ger cannot judge an ethnic Jew even
without coercive authority), a ger may be barred from serving on conversion
courts. Nevertheless, this seems more like theoretical musings than a serious
rethinking of his position. This seems to be the editor of the volume’s (Aharon
Beck) understanding as well, since in his description of this responsum in the
table of contents he writes:

A ger is eligible to sit on a conversion court, since a ger
is allowed to judge an ethnic Jew, as long as he has no
coercive authority, and conversion is never done
coercively.

118. b. 1912 Poland — d. 1996 England
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judging ethnic Jews with coercive authority, this would inevitably lead to the
conclusion that a ger could serve on a conversion court:

BWwrorSwIrRw 2. ...with regard to judging with non-coercive
PTRPNY 199 > 7pT  authority, [the ger] has the status of judge, and,
NOWn NPT, M  therefore, to be a judge on a conversion court,
WwT,wI MR "N where there is no exclusion based on the term “in
72795991, vy o 1ow  Israel”, he is certainly eligible, for he has the status
_.ooowirRw  of judge. And this is true of any matter [over ethnic
Jews] where he has no coercive authority...

According to Grosnass, once it is established that the ger has a status of judge,
but is excluded from judging ethnic Jews either because of specific derashot or
because of the principle that he may not hold coercive authority over ethnic
Jews, it becomes clear that there is nothing stopping him from serving as a
judge on a conversion panel.’?

Finally, this argument is supported by R. Yehoshua Weiss as well:

WO PnnY Naw e According to this, since a ger coming to convert is
THYR OYRMI RN NN 179 not coerced, neither is he excluded by “upon you”
7oA TR Y A mm — therefore, a ger is eligible to be one of the judges

MmO  on aconversion court.

Weiss argues that conversion is not coercive, so there is nothing to stop a ger
from sitting on such a court.'2°

Model 3 — The Authority Here is over a Gentile not a Jew-by-Birth

The third model, and that which seems the most intuitively obvious, appears
to have the most supporters. One authority who seems to have seen this

119. Of course, according to the alternative position in Tosafot, that a ger can never
judge an ethnic Jew, this argument falls apart, and one could argue that he would
not be eligible. This is, in fact, the implication of Grosnass’ formulation, although
the point seems to me to be far from decisive.

120. It is worth noting that this argument is also included in a list of reasons to be
lenient by R. Moshe Klein as well as by R. Yisrael Yonah. See Model 5 in this

section for discussion.
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argument as open and shut is R. Yisrael Zev Mintzberg.’?! He writes in his

She’erit Yisra’el (YD 22):

woNwTNYwpawm .. ... [He] has asked if I can inform him if [ have any

ma2ynTnuNon N1 definitive proof that a court made up of gerim can

MNP NHYV YT  oversee a conversion.

MNT,0Wo 127N NYT>  In my opinion, the matter is simple, for we learn
nwSw PIwT ANt 0> the fact that [a court of] three is required [for a

JO DN . oow AN conversion] from the verse’s use of the term

P

R.

5719 M1 RTINS ‘judgment’... If so, just like [the ger] may judge his
1935 fellow, so too, he may accept him [as a convert].

Mintzberg argues simply that since a ger may judge his fellow, i.e. may

receive appointment over his fellow, he may officiate at his fellow’s conversion

as well.

This position was adopted and codified by R. Mosheh Shtainberg!?? in his

handbook on the subject (Hugqat ha-Ger 6:10):

912, D MmN P72 A court made up of gerim can receive candidates for
DWI2,0INDNYIPY  conversion and convert them, since just as the ger

912191109, 2N XTI can judge his fellow [ger], so too can he receive him

9apY  [as a conversion candidate].

What is important about this source is less the novelty of its pesag,'?® but rather

121

122.

123.

. b. 1865 Turobin (Poland) — d. 1962 Israel; R. Mintzberg moved to Israel as a child

and spent much of his life as a prominent Hassidic rabbi in the Jewish Quarter
of Jerusalem. He is most famous for negotiating a treaty with the Jordanian army
during the War of Independence, together with the Sephardic Rabbi Reuven
Hazzan, by walking out with a white flag towards the Jordanian commander at
some risk to his life. The treaty allowed the civilian population of the city to
escape unharmed. Mintzberg was 83 years old at the time (Hazzan was 70), and
their “flag” was a white Shabbat table cloth tied to a stick.

b. 1909 Pryzemsyl, Galicia — d. 1993 Israel; R. Shtainberg was the rabbi of Bat
Yam and an expert in laws of conversion, having written a number of books and
responsa on the subject. He is the father of the eminent bioethicist R. Avraham
Steinberg.

Shtainberg himself notes that he is simply following the positions of Mintzberg
and Fogelman.
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the fact that it is found in a popular handbook, suggesting that many rabbis

may have been relying on this.124

That a ger serving on a court for giyyur was considered to be “obviously
permitted” by certain authorities, ostensibly based upon the above logic, can
be seen from an offhand comment of R. Shlomo Zalman ben R. Nahman
(Baharan) Loewy,'?* in an addendum to a letter written to his wife and family.'2¢

oNw:poonoan vt oy [ was wondering about this as well: If three gerim
naoney v DPAWOY  immerse themselves at exactly the same moment,
NI DR DOAT,wENNNR  that is if we imagine that it is humanly possible to
N,D¥n¥Y Wor DTN determine this, if they could be considered like a
9NN PTIA MY MTawny  conversion panel for each other, since through
DoY DWYIN 12019y their immersion each becomes Jewish at the same
NYDN DONIW INRN2A  time, and, by definition, can be considered like
naamympTapoary  each other’s conversion panel, since gerim are also
mav o popmnnx  eligible to be part of a conversion panel overseeing
Doy 7 the immersion of the converts.!2?

R. Eliezer Waldenberg refers to this comment by Loewy with approval in one
of his responsa (Ziz Eliezer 13:80).128 In this responsum, Waldenberg is discuss-
ing whether a mohel can be counted as part of the conversion panel, and he
cites Loewy’s discussion here as a proof that he can:

124. The importance of the fact that a decision was recorded in a handbook as opposed
to Talmudic novellae, and how this should be weighed when one is attempting
to determine what the practice of rabbis has been over the past fifty years, was
first brought to my attention by my teacher Rabbi Dov Linzer, albeit with regard
to the responsum in Felder’s handbook. The point is only strengthened when
applied to the Hugqat ha-Ger.

125. R. Shlomo Zalman Baharan-Loewy (1845-1910) was one of the founders
of Me’ah Shearim. He was the son of R. Nahum Loewy — (b. 1810 Szadek,
Poland) — who moved to Israel in 1843 and become one of the leading rabbis
in Jerusalem until his untimely death in 1865 in the cholera epidemic.

126. Shlomo Zalman Loewy, “Two Letters” in Luah Yerushalayim 10 — For the Year
5710 (ed. Dov Natan Brinker; Jerusalem: Mossad ha-Rav Kook, 1949), 206-213.
The addendum is on pages 212—213. The letter was published posthumously by
his grandson R. Yehoshua Barukh ben R. Tzion.

127. I assume that there is a male miquah attendant, or else the theoretical conversion
court would be one short.

128. 1915—2006 Israel
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Zev Farber

I remember what I saw a while back in Luah
Yerushalayim (Brinker)'?® for the year 5710, that
published a letter from the great R. Shlomo Zalman
ben R. Nahum z”l, which ends with a theoretical
question... and the matter was left in doubt.

R. Shlomo Zalman Loewy’s theoretical question takes for granted that a ger
can be part of a conversion panel. Waldenberg, who cites this text, takes no

issue with this premise.!3°

[t seems that neither Waldenberg nor Loewy consider this issue to be

problematic, assuming the fact that a ger can sit on a conversion panel as

something obvious.!3!

Yet another example of an authority who considers the eligibility of a
ger to sit on a conversion court to be obvious is R. Nochum Kornmehl of
Cederhurst. He writes in his Tiferet Zvi (1:72)

NN N DX 102 :1ONY
N NHIPY T A PT
WM 3N DR 2N NINR DY
PEY AN DX, PR NN
RINW I PT 020 NwdHY
2P

PIVOT 2D MND 'Y NWUN
1T 90,720°23 P W MTY
PNR DY G0N DWW )
PEY W XY, MTYY
iy e}

Question: Can a ger judge his fellow ger in a court
which oversees the acceptance of mitzvot for
conversion, and secondly, if the converting party is
the judge’s brother, is [the brother] allowed to join
the court of three despite being his relative?

Answer: See Yebamot 22a that for testimony a ger is
not considered a relative [to his biologically related
fellow ger] when it comes to testimony. And [we
know] a ger can judge his fellow ger... Hence, since
a ger can join his brother for testimony, inevitably
he can join his conversion court [as well]...

129. R. Dov Natan Brinker, b. 1893 Dvinsk/Daugavpils (Latvia) — d. 1951 Israel
130. This was noticed by R. Yisrael Meir Yonah in his article:

@) yHRpynawn Py And see Responsa Ziy Eliezer who wrote in the name of
Srerpanarwnnowaanow - R. Shlomo Zalman Ba-ha-Ran that it was obvious that
AT HYTMINANTOWDIATY A ger can oversee a conversion.

131. In a personal communication, R. Michael Broyde commented to me that Loewy
may only be referring to using the gerim as part of the conversion panel for immer-
sion but not for the ceremony of the acceptance of mitzvot. This is, of course,
a possible understanding of Loewy, but it seems to me an over-reading of his

comment.
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Whatever one thinks of Kornmehl’s second argument about the applicability
of testimony laws to that of courts and judges, he barely comments on what he
calls the first question. Kornmehl takes it as a given that since a ger can judge
his fellow ger he can certainly do so for conversion. This is why he focuses the
responsum on the second question, one that could be argued in more than one
direction. Apparently, Kornmehl believes, like R. Shlomo Zalman Baharan
and R. Waldenberg, that having pointed out the rule that a ger can judge his
fellow, the issue requires no further comment.

This same point was also made by R. Yehoshua Weiss in the above refer-
enced decision. He begins by referencing a comment by R. Yaakov Lorberbaum
of Lissa®2 in his Netivot ha-Mishpat (7:1). Lorberbaum offers a legal formulation
for the exclusion of a ger from judging ethnic Jews.

5V PIMONPR MY MINAN...  ...insofar as the appointment of a ger, there is only
2T RN 9N a prohibition to appoint him over an ethnic Jew,
but [there is] no [prohibition to appoint him] over
his fellow ger.

Having quoted this, Weiss offers this observation:

nYRY W NT RN 7799 In my opinion, it would seem that a ger is eligible to
N VYT, mTa5 Tan TR be on a conversion panel, for this was not excluded
DwnoWwTNRIPRYNN by the verse “you shall surely place”, for there is no
5y MPann MR PNT - prohibition to appoint a ger over his fellow ger.
a7Pan

Weiss here offers a variation on the principle already established by Mintzberg
and others: when there is no explicit exclusion of the ger, he is automatically
eligible to serve as a judge.

Finally, this point was made by R. Yisrael Meir Yonah, in an article on
this subject.!3

132. 1760-1832

133. Yisrael Meir Yonah, “Including a Ger on a Conversion Court”, Beit Hillel 24—25
(5766), 162—164
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wrmnaanorwnorw)  The question was asked in the study-hall whether it
Tnsnmpnaamnwor  would be permissible, when necessary, to appoint a
DO PTA2 NS ger to sit on the conversion panel, according to that
NRYTATPNPToNNY  which we established that a ger can judge his fellow
MNPRWIPORMIIPAN  ger, even if his mother is not Jewish, since here, in
1TIPN>I703°9m SR this case, he is not judging an ethnic Jew, but a ger.
7DNONORIW

WM NTYONYIWORT.. ... [tis certain that the ger can judge [his fellow ger
TomYaaprpTvwrnYo  for conversion]. The reason is that none of this has
DN oW TRIPHRNENT  the slightest connection to the prohibition derived

AN =PRI Py from the verse “you shall surely place upon your-
Moy pwwawn kR mw  self... from among your brethren” — but not a ger.
YPan IRTRARON T  For this is not considered as [a Jew by birth] placing
.0 ager upon himself to judge him, rather the ger is
judging his fellow ger-...

Again, the same basic point: a ger judging another ger is not a violation of the
appointment rule.

Model 4 — Conversion Courts are Identical to Monetary Courts

This model is very closely related to the previous one. The difference is that
according to Model Three, the point is that as long as the ger is not ineligible
for intrinsic reasons, as he is for legislation and capital cases, he is automati-
cally eligible unless excluded by the appointment law. Since the appointment
law applies only to born-Jews, conversion court is automatically one in which
he is eligible to sit. According to Model Four, conversion court is designed to
be an exact parallel to monetary courts; hence whatever is acceptable for one
is acceptable for the other. Since the Talmudic sources about a ger sitting as
judge relates specifically only to monetary cases, these two models are often
presented in tandem.

One supporter of this argument is R. Yisrael Zev Mintzberg, who references
this after putting forth the third argument.
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And look there at the Tosafot... they wrote as a
response [explaining why according] to the position
that one [judge] would be sufficient [to judge
monetary cases| that [the reason this would not
apply to a conversion court] is because conversion
is analogized to cases of theft and assault [which
require three judges]. From this it is clear that one
cannot distinguish between conversion and
monetary cases.

Halizah, however, is different, since the verse used
the term ‘in Israel’.

R. Mintzberg argues that the rules for conversion courts and monetary courts
are identical in halakha, and, therefore, since the ger may sit on the court
for the former if the person he is judging is also a ger, the same must apply to
conversions.

This position was adopted by R. Gedalia Felder in a short responsum

printed in the second edition of his Nahalat Zvi (1:226—227):134

T RPT VN ID W
NI T LA NNTT
1PYT T, P2 2N 0DWYY
ANUNRY .NWHW YT
NNNNOPTH M

WA 12T IV ININED 1)
ININY HRIW TPINY

...2"T X7V ANT KR
PNNY NYYM, MNP NTATY
D192 DM OW PT AW

It would seem that since we have established that a
ger may judge his fellow ger... and with regard to
conversion the word ‘judgment’ is used, which is
how we know that [the conversion court] requires
three judges... there is no difference between
conversion courts and monetary courts.

And this is what I find, in my research on this
matter, in the responsa of the great R. Yisrael Zev
Mintzberg of blessed memory... who dealt with this
matter succinctly, and argued for the allowance of a
court made up of gerim to receive true converts

7173y 9952 9909 DOTPNN
L

[into the faith],*> and to oversee all aspects of the
conversion process. ..

134. b. 1921 Iczuki-dolne (Galicia) — d. 1991 Toronto

135. Felder’s addition of the phrase “true converts” is striking, as it has no parallel in
Mintzberg’s responsum. [ would suggest that it is related to Felder’s main concern,
which is that all the members of the court be observant. Perhaps Felder was trying
to avoid the impression that allowing converts on the court would mean allowing
“anybody”.
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Like Mintzberg, Felder uses both the third and fourth arguments, although the
focus of his piece is on the latter.

This position was also adopted by R. Zeev Wolf Roggin.!*¢ In a letter
to his colleague R. Samuel Yalow,®” Roggin argued that it could be proven
from Tosafot that a ger was eligible to sit on a conversion court. Since to my
knowledge the original letter has never been published, I will quote from
Yalow’s summary (Shalmei Shmuel 45):

mrxanvany ponxm  He (Roggin) would like to offer a proof from
w3 T Mny moownn  Tosafot. .. that a ger is eligible [to sit on a conver-
D2Y TN VOWN"IANITRAN  sion court], since they based their position on [the
pTaNnn b, N verse] “One judgment should there be for you and
mmn  the ger who dwells [among you]”, and this is
referring to monetary cases.

This is, essentially, the same argument as that offered by Mintzberg.
A longer and more expansive version of this argument was put forward in
the responsa Ba-Mareh ha-Bazaq (3:82 n. 2):

136. d. 1975, Boston; Roggin is the author of the Minhat Ze’ev. He was the son of R.
Nahum Rogosnitzky, a Rosh Yeshiva of Yeshivat Etz Haim. Roggin was also the
uncle of the famous R. Eliezer Waldenberg (author of the Ziz Eliezer).

137. Yalow’s position and Roggin’s critique will be discussed further on in the article.
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Even though conversion requires a court of
three... it would seem that it is no stricter than a
monetary court, for the very rule that a court is
necessary for conversion is learned from the fact
that the term “judgment” is used in reference to
conversion. The point of the gemara here is to say
that just like monetary courts require three
[judges] so too conversion requires three... In fact,
R. Yehudah b’ Rabbi Yom Tov and R. Simha...
went very far with this analogy between monetary
and conversion courts and wrote that from Torah
law conversion would be acceptable even with
one judge... Even the Tosafot entertained this
possibility... We see from all this that the gemara
learns the rules of the conversion court from those
of monetary court. If so, a ger should be considered
eligible to oversee conversions like he is eligible
to judge a ger for monetary cases...!

Even more than this, we have seen that even the
laws of the conversion itself are learned from
monetary law... We see, in fact, that even the
rules of conversion are really the rules of financial
cases, where it is permitted to finish the case at
night whereas in capital cases even finishing the
case at night would disqualify the proceedings.
Now if one were to say that halizah should solve
this, since a born-Jew is required for the halizah
court... and even so it is [also] analogized to
financial cases...? This is no argument, for halizah
has a specific derivation from a verse that demon-
strates that a born-Jew is necessary, which is not
true of conversion, which is learned from financial
law. Therefore, all of the rules [of conversion
courts] must be derived from the rules of monetary
courts... Hence gerim are by necessity eligible to
sit on a conversion court since they are eligible to
judge [other] gerim in monetary courts.

The author of this responsum brings a number of strong proofs that conversion

courts are, halakhically speaking, exactly the same as monetary courts. He
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discounts the comparison to capital courts, since these have different rules,
such as whether it is permissible to finish the proceedings of a case at night.
Furthermore, he points out that one cannot use halizah as a paradigm, since it
has a special derivation from a verse unique to it.38

Model 5 — Permissibility Based on Other Factors

A fifth “method” for dealing with this question has been to be lenient not for
intrinsic reasons but due to a combination of factors.

For example, after putting forward his arguments for why a ger would be
intrinsically eligible to sit on a conversion court, R. Yonah offers a secondary

defense.

2ANOW N 78D W ,NT YD Tavm
M2 NYAP IMNT ...A9TIN NOION
L. DI ORI NPTV T
N 23710 19YTHN NDIDONDT 2N
27 PRY N ,NTYN WD NHIP
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In addition to all this, one can certainly add
the position of the Knesset ha-Gedolah. .. that
accepting a ger as a judge is efficacious even to
judge a Jew by birth... and the Tumim who said
that even the acceptance of the leadership is
sufficient... and see the Rosh... and see the
Sma and the Shakh, [who argue] that a ger may
judge an ethnic Jew if he is without coercive
authority... and this is said explicitly by Tosafot
Yeshanim as well... certainly all this can be
added together to allow [the ger] to be
appointed to a conversion court. For not only is
it true according to what I wrote previously
that this is not considered a case of judging
ethnic Jews, but rather judging a ger, which is
permitted, but even if one were to say that this
is like judging born-Jews, one could add the
above positions that the Jews accepting [the
ger] as a judge is efficacious, and it would still be
fine to appoint him.

138. It is true that the Ba-Mareh ha-Bazaq only uses this argument to defend the
practice de facto, but de jure he believes that a ger should not sit on a conversion
court. Nevertheless, this is not due to a competing theory but is out of deference
to R. Shlomo Kluger who is strict on this matter. This will be discussed further
in a later section.
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NON Y9I noon Pv PNy And a general acceptance [of him] is unneces-
DW MM PTan wRIw  sary. Rather the heads of the court and the
MYwoon  community there should accept it.

D2 PWNOWDIYaLID:  This goes especially for cases where [the judge]

LAMINS HSpno 1Y w o5 has no coercive power, in these we should
certainly be lenient and give him the
appointment...

Yonah’s argument here hinges on the position of R. Haim Benveniste in his
Knesset ha-Gedolah that acceptance of a ger as a judge by born-Jews would
make him eligible to serve as their judge. As he makes clear, Yonah is actually
relying on a specific interpretation of this position, namely that of R. Yonatan
Eybeshutz in his Tumim, which states that the community as a whole need not
accept the ger, but it is sufficient if he is accepted by the leadership.’*®

Yonah ties these positions together with the principle that non-coercive
authority over born-Jews is permissible for a ger. Hence, he argues, even if one
were to deny his argument about why a ger is intrinsically eligible to sit on a
conversion panel, one should still agree that he should be permitted to do so,
because even if he weren’t intrinsically permitted, he would still be eligible if
the leadership of the community accepted him as their judge.

A similar, although not identical, collection of mitigating factors is used by
the author of the responsum in Ba-Mareh ha-Bazaq to defend a ger overseeing
a conversion, albeit be-di-avad.

139. See discussion of these positions in Appendix 1
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Since it is reasonable to argue with the very pesaq
of the Hakhmat Shlomo...,”** and even according to
the Hakhmat Shlomo one could argue that it would
be permissible, de facto, to rely on Rashi’s position
that a ger can judge his fellow even for capital
cases... together with the position of R. Yehudah
b’ Rabbi Yom Tov and R. Simha... that according
to Torah law conversion can be done with one
judge, and that it is only a rabbinic requirement to
have three. Therefore, mi-de-oraitta the conversion
would be deemed acceptable with the Jewish
judges, and the joining of a ger to this court only
causes problems with the rabbinic requirement,
and therefore we may rule leniently.

In addition to this, one could include the position
of the Knesset ha-Gedolah... that if the community
accepts him he can sit as judge, and it would seem
from his words that this would even apply to
capital cases... Perhaps it would even be possible
to add the position of Riva... that if there aren’t
others of similar stature among the Jews by birth,
then a ger could judge capital cases, an opinion
with which Rashbaz agreed... as did the Birkei
Yosef... Therefore, one could argue that if there are
no eligible Jews in the area where the ger serves
qualified to sit on a court other than him, than he
would be eligible to judge any case. Combining all
of the above, it would seem reasonable to accept
the conversion [overseen by a ger] de facto.

As opposed to one overarching external factor, the author of this responsum

uses a number of independent arguments. First, he argues that one could

accept the lenient position. Second, if one does not accept this position, one

can rely on Rashi. Third, he argues that one can rely on the position that

only one judge is necessary according to Torah law, so that using a ger would

only be a violation of a rabbinic statute, making relying on Rashi’s position

significantly more palatable.

140. The strict position of R. Shlomo Kluger on this question will be discussed in a

later section.

207



Keren |

Next the author suggests that one can use the position of the Knesset ha-
Gedolah as a mitigating factor, assuming that if the ger was appointed then he
has been accepted by the community.’! Finally he adds a qualified mitigating
factor, i.e. if there is no one as suitable as the ger to sit on the court in that
community, then a number of authorities would argue that that makes the ger
automatically eligible.

This type of argument is put forward as well by R. Moshe Klein in his Mishnat
he-Ger (3:19). First, R. Klein puts forward his position in the main text:

,0°92 D23 7N 202NN PT P2

A court made up of gerim — the authorities debate

Ninwa pxnmyTnpony - whether it would be eligible to oversee conversions.
DN NN P If one of the judges is a born Jew, it is fitting to be
wONTWw o7 TRY  lenient and allow the joining of two gerim [as the
oW MY 989 Ypnd  other judges] when necessary.
PRI NYWA

Although R. Klein does not state what he thinks the status of someone who
converted with a court that was entirely made up of converts, he argues that
if one of the judges was a born-Jew, there is no question about the validity
of the conversion, although it should be avoided when it isn’t particularly
inconvenient to do so. He explains his reasoning in a long footnote (n.41).

77270 DY INAMW T
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As was explained above, according to the
Mordekhai in the name of a number of rishonim,
according to Torah law one judge is sufficient in
order to accept converts, and it was the rabbis who
required three, inevitably the question [of whether
a ger is eligible or not] is a case of a doubt about a
rabbinic law, and since there are posgim who have
written that the process of conversion is like the
process with regard to financial cases, where a ger is
eligible to be involved when judging his fellow ger,
one should be lenient about this when necessary,
i.e. when there are no other born Jews to join with
him (i.e. the ethnically Jewish judge).

141. The author of the Ba-Mareh ha-Bazaq responsum does not mention whether it
is necessary to use R. Eybeshutz’s interpretation of this source in the Tumim for
this argument, but it would stand to reason that it is.
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There are a number of things worth noting in this piece. First, R. Klein seems
to take the position of R. Yehudah b. R. Yom Tov and R. Simha very seriously,
since the possibility that they are correct is the core reasoning behind his
distinction between a court of two gerim and a court of three. Additionally,
from the way Klein phrases his reservations, it would seem that he puts the
judgment call in the hands of the overseeing rabbi. There seems to be no
question in Klein’s mind that a conversion overseen by a court made up of
one born-Jew and two converts is valid. The only question is when it would
be worthwhile act upon this and include converts in the conversion panel.
Klein answers this question by saying that when the overseeing rabbi, who is
an ethnic Jew, decides that these are the people or best people available, he
can use them.

Klein defends the correctness of his view against an unnamed disputant,
who “puts forward” a counterargument.

amowony mniwarmm)  (Now despite the fact that I have seen a certain
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author argue that when one of the judges is
ineligible it is worse than using only one judge,
since when it comes to disqualifying a court, we
have established that even if one of the judges is
ineligible, the entire court becomes disqualified.
Nevertheless, this case seems to me to be different,
since this is the intention at the very beginning, i.e.
that the gerim who are functioning as the other two
judges were joined as a court only on the assump-
tion that there is a benefit to this, but if there is no
benefit, [the convert]’s intention is that the
born-Jew should be considered the only judge — [in
this case] his conditional appointment [of the other
two judges] should be considered efficacious insofar
as allowing the one judge to function on his own.)

Klein uses the mechanism of “conditional thinking”, to argue that a court of
three in a conversion is essentially a beit din al tenai, a conditional court. If it
is to the benefit of the convert to have the three men watching constitute a
court, then they count as a court, if it is not to his or her benefit, than they are
not. This — somewhat idiosyncratic — argument demonstrates the serious-
ness with which Klein takes the positions of R. Yehudah b’ R. Yom Tov and
R. Simha.
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Finally, in case the reader is unconvinced by the above argument, Klein
throws in a number of other factors that should lead one to be lenient.

porpy o mawwo1o:n  Especially since this case has a number of additional
MWW SpnY oo reasons to lead one to follow the lenient position.
Mo RPa0Tpown  For there are some authorities who believe that
PNYI2TAINIOYYPaT  when the judges are accepted [despite their being
wpWY MY IMN o212 converts| or in a case where there is no coercive
DNWINY NPA0TWN o7 authority, a convert is eligible to function as a
N0 PRUINTANTING  judge. Additionally, there are those who believe
LammaaTnon  that if the convert is the greatest of his generation,
such that there is no one greater than him, then he
would be permitted to sit on the court.

All of the above arguments are familiar and were used by previous authorities.
However, it is worth remembering that Klein’s interpretation of the position
that one can use a ger when he is the most qualified judge is that it means
that converts are eligible to be judges and that it is only that judges who are
ethnically Jewish get priority. Hence, to Klein, including this position means
including a position that gerim are intrinsically eligible and that violation of
this principle would not disqualify the conversion.!#2

Model 6 — The Compromise Model

Some authorities have put forth arguments that the ger should be considered
eligible to sit on a conversion court only for certain parts of the process, or
only be-di-avad.

R. Yonah, for example, puts forward this type of an argument, even though
he clarifies that he is just suggesting this as an extra point, since he believes
including a ger as part of the conversion panel is intrinsically permissible.

mays N1y PN Yom  From all of the above reasons it would seem, in my
79 5pn5 wonTaw o nyT  humble opinion, that it is proper to be lenient and
DMSUPTY permit the ger to be a part of the conversion court.

142. See Appendix 1 for a discussion of this position and Klein’s comments.
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Zev Farber

This goes especially for the immersion, where the
Rishonim are divided about whether this requires a
court of three de facto or just de jure. Even though
we hold that the requirement is even de facto,
nevertheless, it is certainly sufficient to rely on the
other position that three are only necessary de jure
and argue that the ger is not really functioning like
a third judge and, therefore, there is no “judgment
by a ger”, since the conversion could be done
without him.

Nevertheless, [the above argument] was only
offered as an expansion of my points, but the
bottom line is that even for the ritual of acceptance
of mitzvot, where everyone agrees that three

729 NORND YD1IND POW N
N0 T HY PN P T
2795 DIPRM PT AN OURD

[judges] are necessary, it is still certainly fitting to
allow the ger to join the conversion court, assuming
that he is accepted by the heads of the court and
the community for this purpose.

Even though it is clear from this source that Yonah believes there to be know
real reason for compromise, nevertheless, he points out that for those who are
more concerned with the possibility that a ger would be ineligible, it should
be easier for them to accept the ger for overseeing the immersion, since there
are those who believe that this process doesn’t even require a court of three.
This would mean that if one were to adopt this compromise position, the only
thing the ger could not oversee would be the ritual of accepting mitzvot.

A similar argument is put forward by R. Shalom Yosef Eliashiv, an author-
ity firmly in the strict camp on this question.!*? The rabbinic judge, R. Nahum
Eisenstein, quotes R. Elyashiv’s opinion in a case where a man had been cir-
cumcised as part of his conversion before three judges, one of whom was a
convert.144

143. As will be seen in a later section

144. Pisqei Din Yerushalayim — Dinei Mamonot u-Birurei Yahadut vol. 7 file #107 — sec-
tion c.

211



N”WN 10 DY 1IRWNN
ANRNDY — 1D NNNY ,R"OHY
D’PIPT DN PO 112 07
1YW 21,0900 NYwa 725
NPNY WD DX IV POON
NN PWINY W, 772 72N

DT NDVN PIYY PRI NN
DX 7DN ,NIDIND 172

10 01N 25 D20 Wpani
TIY POIND PI¥ PRY R"OOW
DIPN2 THY XNT XD POO
2WN? RINODINY, MDD TH
IMINN XYW D HY NPT
Ty

Keren |

We consulted with our teacher, the great R.
Elyashiv (may he live long), and he communicated
to us that since there is a doubt in this matter
whether a court is needed to oversee the brit milah,
and there is a second doubt, namely whether a ger is
eligible to sit on the court, one should treat the
milah as being kosher, and there is no need to be
strict and do a hatafat dam brit, even if the man
would agree to it. Our teacher added that there is
no need to even add a third doubt, namely whether
the religious doctor who was standing beside the
mohel could count as the third judge, even if he
didn’t intend to at the time.

Like R. Yonah with regard to the immersion, R. Elyashiv argues here that since
the requirement for a court of three to oversee the brit milah is itself in doubt,
one can rely on the lenient position about a ger in conversion, creating a sfeq
sefeqa (a double doubt) and permit it. Unlike Yonah, however, Elyashiv clearly
intends this only to be relied upon be-di-avad, not le-khathila.'4>

The author of the responsum in Ba-Mareh ha-Bazaq also suggests a com-
promise position.

Moy or 5" N9mpin - Other than the above mentioned arguments, if a ger

RN PYY PP T-120
5227272 9WI 020
g7 07207919981, 19IN
NOW 5193 1N H20 NP NNOHY

joined the court only to oversee the circumcision or
the immersion, it would be acceptable be-di-avad in
any event... even according to Rambam and Rif,
for even though le-khathila if one immerses or is

NWPNY NON 1102
N¥IND T2 T2, ONIWD

circumcised not in front of three [judges] it is
forbidden for the person to marry a Jewish woman,
if he did, it is not necessary for the couple to
divorce.

145. R. Avraham Dov Levin (ad loc.) argues that this argument seems to contradict
the editor’s comment in a quote from R. Eliashiv that will be dealt with in a
later section, where Elyashiv claims that using a ger on the conversion court
would invalidate the proceedings even de facto. However, it appears to me that
this doesn’t really contradict that point, since it is possible for an authority to
treat something as a question, not because he himself is unsure but because he
recognizes that many of his peers are not in agreement with him.
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This argument mentions both circumcision and immersion, and is essentially
similar to the previous two.

This same type of argument is put forward by R. Moshe Klein (Mishnat
ha-Ger 3:19 n.41), as a final defense of his position that one can include up to
two gerim in a conversion court if necessary:

noamn Yoy Ypont  If he performed the acceptance of mitzvot before
n9nn pM oNIwnnwsw  three born-Jews, and only the circumcision and the
D0 muyIn»aom  immersion were done before gerim, it seems
NT2TIN0Y wwvwo AN apparent that one could rely on this to be lenient,
DPODI N WWAINR 9PNY  since there are a number of authorities who believe
PTAPaNITINY NP0T  that the direct participation of a court in circumci-
YN NPRN0MN»N2  sion and immersion is not an absolute requirement
mnmdna  for the conversion to be valid.

Although R. Klein’s primary point, discussed in the previous section, was to
defend the eligibility of a court made up of two gerim, here he argues that even
a court made up of three gerim can be easily defended as eligible to oversee the
procedure of circumcision and immersion. Although it is not clear that the
other authorities in this section would argue with Klein, it is worth pointing
out that he is the only one to discuss a case of a conversion panel made up
entirely of converts.

Finally, it is worth noting that the overall decision of the Ba-Mareh ha-
Bazaq responsum is a compromise of sorts albeit along a different axis; this
despite the multiplicity of arguments the author puts forward in favor of the
idea that the ger is intrinsically eligible to oversee conversions.

77089 912> MONAONY  Question: May a ger join a court of three judges for
D152p9 25w PT-25  the purpose of accepting converts, and what would
772972 TN M ,0NN  be the ruling if he did so?

912 89w ARD:wn - Answer: It would seem that a ger may not sit on a
DM PT-m2an2w5  conversion panel, and even though one could
5y popoy wwonby Ny dispute this ruling, this is the way we should
MY D>, poo  practice. However, if it was done already, one
Spnyw a7y should be lenient.

The author of the responsum here claims that one should not permit a ger to
join a conversion court, although if he did so, the conversion would be valid.
This would seem to be a surprising decision, considering the many reasons,
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intrinsic and extrinsic, that the author brings to defend the eligibility of the
ger. Nevertheless, the reason behind this surprising decision is set out clearly
in footnote 3.

pow NN NN NN Since we have not found any authority that
w5 PR mumoma vwonw  explicitly permits this, we do not have the power to
ynnwnn T pooy ma  decide in a way contrary to the implication of the
5w nnonn 12 words of the Hakhmat Shlomo.

From this it is clear that it is not the persuasive power of the argument found
in the Hakhmat Shlomo which convinces the author,'¢ but rather the fact that
R. Shlomo Kluger made the argument, and that the author could not find an
authority that disputed it. If this is really the author’s main concern, I think
from the above one can safely say that such authorities have been found.

Strict View

There are a number of conceptual models among the strict views as well.

Model I — Doing a Conversion is Like Having Jurisdiction over all
Jews

R. Samuel Yalow,*” in his glosses on the Babylonian Talmud (Minhat Shmuel
225-226, Sanhedrin), discusses this question and offers two possible analyses.

1NN Naw 2 nponon I am unsure about when a candidate seeks conver-
91 NN M DR ,AWOU PI8w  sion, and he requires three [judges], whether a ger
AwSwnY9onnenY  can be one of those three.

146. This is fortuitous since the author of the Be-Mareh ha-Bazaq totally misunderstood
R. Kluger’s argument. This is because he did not have access to the primary source
in which Kluger made it.

147. b. 1892 Rakiskie (Lithuania) — d. 1974 Syracuse.
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NP AR PTI T It is like judging his fellow, for which a ger is

nwSw Py MmaTNnT,w>  eligible, since the fact that a conversion requires
D5 i TR VOWNPN DY three judges is learned from [the verse which states]
mnoowWN PN, ‘one judgment shall there be for you and for the ger’,
N0 5w oW ,Nwdwn  and judgment cannot be made with less than three,
D390 ,127w2Pan . and regarding the judgment of a ger, his fellow ger is

SN 992210020n19111729  eligible to do so. Therefore, should it not be that
1wopoy  [the ger] would be eligible to convert him and bring

him into the community of Israel?

NOR N2 W PRTNNYTIR - Or, perhaps, only an ethnic Jew would be eligible,
INY D MNDN 999 ORI o, at least, a ger whose mother was ethnically
POITR WP SRIwn  Jewish, and see Rashi Qiddushin (62b)... And the
WY PI ..27097  matter requires thought.

Yalow’s first possibility is the standard lenient approach outlined above. His
second one, however, seems puzzling, as his comment is terse and his reference
to Rashi unexplained.

The Rashi he is referring to is a gloss on the pericope in b. Qiddushin 62b.148
Commenting on the Talmud’s statement that a ger requires three, Rashi writes:

YN —nwSw Py Requires three — Jews, who will attend to him, to
W09 pppaw  immerse him [in the miguah] and to inform him
mmommop myn nypn  about some of the easy commandments and some of
a2 N7y the hard commandments, as it says in Yebamot.

The simple point of Rashi’s comment is to clarify what the word “three” refers
to. Since the topic of the pericope is not conversion, the reader may be con-
fused at the phrase “requires three” and wonder: “three what?” Hence Rashi
explains “three Jews”, i.e. three judges/people to oversee the conversion.’® The
point of the Talmud here is that since the candidate for conversion requires
three other people to participate in the process, he is not really in control of
whether he converts or not. Hence, his statement that he will marry her when
he converts becomes analogous to the other two conditions that do not count,>°
since he has no control over whether they occur or not.

148. See main article for discussion.
149. This interpretation was argued forcefully by R. Dov Linzer, in a list-serve exchange

with R. Michael Broyde.
150. i.e. when he is freed and when her husband dies
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Yalow’s point seems impossible to understand and his reference to Rashi
almost inexplicable and totally out of context. In fact, Yalow was challenged
by R. Zeev Wolf Roggin of Boston on this very point, and Yalow responded
with a clarification of his understanding of Rashi and why he was suggesting
that there may be reason for stringency.'>!

P ans .owwaT...  ...For Rashi there wrote: “a conversion requires
nnoONTw —nwSw  three — Jews”. This seems to exclude gerim. ..
D IRDT YDWN
NPRMPW NN PINN...  ...My point is that conversion is a not a rule

SN SV PTNOR,MOW T affecting [only] the convert but it is a rule affecting
Sy 798w Dy pnNw  Israel [as a whole], for we, the people of Israel, are
ANININDR, DN YW NN judging the very person of the candidate to deter-
o Ypn iy mine whether he is fit to be accepted among us,

TN Mo »TNPRM  And this is neither a capital matter nor a financial
SN LOWN PTRONMNMY  matter, rather it is a judgment affecting all Israel,
NPT N9 therefore, by necessity, it would require only
YRUNTI DNRNDONIWY  Israelites and not gerim, as was implied by Rashi. ..
BREVR))

Despite the simple reading of Rashi described above, Yalow argues that what
Rashi means by “Jews” is ethnic Jews, i.e. not gerim. To “explain” this Rashi,
Yalow creates a new category of court — i.e. courts that deal with matters of
concern to the Jewish people as a whole.!?2

Despite Yalow’s dismissal of Roggin and defense/clarification of his own
position, it would seem worthwhile to look more carefully at Roggin’s objec-
tions. Again, since I have no access to the original letter, I will quote from
Yalow’s summary:

151. The letter with the clarification was published in Yalow’s responsa Shalmei Shmuel
(45).

152. Perhaps the Sanhedrin could be fit into this rubric, in its capacity as chief legisla-
tive body.
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With regard to this [understanding of Rashi], my

friend, the great rabbi mentioned earlier, wrote to

me: First, Rashi is not deciding halakha, he is

MW NWT W, WIoN P71 merely explaining the Talmud. Second, the

WO MWD »TII»ONTNN  position of Rashi is that a ger is eligible [to judge his
M fellow] even in capital cases!

MY AN MY
TPWRT D9 79730 NN
NON 125719 POID 1IN WIT

R. Roggin has a two-pronged attack. First, he argues that it is always tricky to
try to deduce a pesaq from a gloss of Rashi’s, since Rashi’s intention is mainly
to explicate the passage, not to offer a halakhic judgment. Second, this very
same authority (Rashi) is the one who believes that a ger can judge his fellow
ger even for capital cases. It would seem odd, to say the least, that he would
then go on to declare the ger ineligible to oversee a conversion, something
ostensibly much less weighty than condemning someone to death. This objec-
tion is the reason R. Yalow is forced to create the “iiber-category” of “matters
of concern to the Jewish people as a whole.”

Despite what seems like the forced nature of this argument, it has found
a defender in the important contemporary halakhic decisor, R. Shalom Yosef
Elyashiv, although he seems to have come to the same conclusion indepen-

dently of R. Yalow.153
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It would seem that with regard to conversion,
where three judges are required, a judge who was
himself a ger would be ineligible, since the very
acceptance of converts should be considered as if
[this judge] is judging all of Israel, since he is
deciding whether to admit gerim into the commu-
nity of God, hence it is considered as if he was
judging the entire community of God, and that
should be considered “judging Jews.” This seems to
me conceptually obvious.

(I asked our teacher'* if this would render the
conversion void if one of the judges was a ger, and
our teacher said that, in his opinion, it would void
it.)

153. Rabbi Shalom Yosef Elyashiv, Hearot la-Masekhet Qiddushin 436
154. i.e. R. Elyashiv — this is the editor’s comment
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The argument here is conceptually identical to that put forward by R. Yalow.
The difference is that whereas R. Yalow was “of two minds” on the subject,
R. Elyashiv seems to be certain that the ger would be totally ineligible to sit
on the panel, to the extent that the entire process would become invalidated

if he did.

The above argument was vigorously attacked by R. Yisrael Meir Yonah

in his article.
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I remember that the position of a certain authority
was quoted to me who argued that [the ger] could
not participate in the conversion, since it is not a
matter restricted to the person converting but is a
matter relevant to the entirety of Israel, and for
such matters he is not permitted to judge...

According to the Rishonim... who believe that
gerim are not included in the principle of mutual
responsibility (arevut), it would seem certain that
[conversion] would be seen as a case of judging
one’s fellow ger... However, it would appear, in my
humble opinion, that... even according to those
who believe that the principle of mutual responsi-
bility does apply to them, this case would still not
count as a judgment relevant to ethnic Jews, since
they would not be responsible for [the new con-
verts), but rather it is a judgment relevant to the ger
who is converting. For [all Jews] being responsible
for [the new converts] is only a secondary conse-
quence, but the judgment itself is aimed at the ger
alone, who is considered now a righteous convert...

Think about it, with regard to the usual case of a ger
judging his fellow ger, are there not cases where this
has consequences to ethnic Jews? For example, if he
required his fellow ger to pay a debt, then this
money could not be collected by an ethnic Jew [to
whom he also owed money], since a lien upon this
money has already been granted to others, and
other such examples...

R. Yonah here has two main points. First, he argues, that if one believes that
the principle of arevut, i.e. mutual responsibility for all Jews, does not apply to
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converts, there should be no reason for “all of Israel” to be concerned about
a new convert. This point is interesting, if not somewhat idiosyncratic, since
one can imagine other reasons why Jews might care about someone joining
their people other than technical responsibility for the other’s well-being.
Additionally, this only applies to a subset of Rishonim, so the point is academic.

Yonah'’s second point is more substantial. He argues that applying the rule
forbidding gerim from having coercive authority over born-Jews to conversion
is a misapplication. Of course, Yonah argues, there are secondary consequences
of converting a person to Judaism, but this hardly makes the case directly
related to said consequences. To illustrate this, Yonah points out that there
may be secondary consequences to born-Jews even in monetary cases, since
the use of the ger’s money to pay one obligation may make it impossible for
him to pay another.!5

Model 2 — Conversion is like Capital Cases

The idea that conversion should be analogized to capital cases seems to have
first appeared in halakhic literature by accident. R. Shlomo Kluger, in his
Hakhmat Shlomo (YD 268:3) offers this terse observation:

nwna ..onanowm Py See what [ wrote. ... in a responsum to the holy
MAND DV .. WWTRI2P’PY  congregation in Brodschon... There I discussed the
93P D PWI DM DR MPNY  question of whether gerim are eligible to accept
Yo Wy RYIND™MA  converts or not. Look there at my reasoning. I claim
n5n M 1271°2Yym  that the matter is contingent upon the dispute
moom>"winmYoa  between Rashi and Tosafot in Yebamot, see there for
manowm wry mn  the reasoning. ..
P 0y

We will see the responsum to which he is referring in a later sub-section, but
since this responsum was not readily available until recently, this comment
in the Hakhmat Shlomo was all certain authorities had to go on to understand
R. Kluger’s position.

155. I suspect that Yalow and Elyashiv would respond to this latter point by saying that
there is a difference between claiming that a case intrinsically affects all Jews and
that a case accidentally affects a particular Jew.
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When dealing with this question, the author of the responsum in Ba-Mareh

ha-Bazaq refers to this comment by Kluger, and tries to explain it.

2715w "NNdY Nnon”a
NONWWY 2105 ... anHp ndw
0IM "W NPIYNNA MON T
TPRIN.NY 2P 97 N2
P2 0TI XINWINIMD
X129 9121 D8N, MW 1T
NWUR NONR D, MWD 1Y
DN NOXR’0IN0Y 1991,
TWIND RP20Y NN — D
MWD T2NTY D100
AN P "YW NOWH YN
YPTANT IN NN, 0 NS
D’P01D 1ININY NI WD)
9127 ND NWRYY ...'0MD
D30 PT-1P22 Ny

In the Hakhmat Shlomo of R. Shlomo Kluger... it is
written that the question is dependent upon the
debate between Rashi and Tosafot in Yebamot 102a.
It would appear that his point is that he (Kluger)
analogizes conversion to capital cases, since [the
convert] could end up committing a capital offense,
like adultery. Therefore, according to the Tosafot a
ger would be ineligible to oversee conversions since
they [Tosafot] believe that a ger cannot judge his
fellow ger in capital cases. However, according to
Rashi’s position, [the ger] would be eligible to
oversee conversions, since a ger can judge [another
ger] for capital cases. Now since we follow the
position of the Tosafot... it turns out that a ger is
ineligible to sit on a conversion court.

The author of this responsum tries to understand Kluger’s terse comment.
He suggests that it must mean that Kluger believes that conversion cases are
like capital cases. The author suggests that his reasoning must be because
once a person is converted, he is subject to the death penalty if he commits
something that halakha considers to be a capital offense. Hence, Kluger would
argue, since the position of Tosafot is considered normative halakha, and since
Tosafot consider a ger to be ineligible to judge even his fellow ger in a capital
case, he should not be eligible to oversee a conversion either.

Although as we will see later this is not actually what R. Kluger meant in
the above comment, and as we have already seen, the author of the Ba-Mareh
ha-Bazaq responsum does not think this point correct either,®¢ this analysis has
recently been championed by the contemporary rabbinic judge, R. Avraham
Dov Levin.

R. Levin writes about this subject twice as part of his written decisions
for two different cases. The first is found in Pisqei Din Yerushalayim — Dinei
Mamonot u-Birurei Yahadut (vol. 5 file #340, section e),'57 where he writes:

156. Although in practice, he is willing to bow to the authority of Kluger on this
question, at least le-khathila.

157. This decision was made together with R. Shmuel Bebas and R. Baruch Shraga.
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Zev Farber
[s a ger eligible to sit on a court?

In Sanhedrin 36b they said that a ger is eligible to
judge monetary cases but not capital cases. See
Tosafot Yebamot 101b that he is eligible to judge
without coercion, even though his mother was
Gentile...

Conversion requires a court... as it says “one
judgment shall there be for you and the ger”, and
judgment is never with less than three. See Tosafot
there about whether ordained judges are required or
not. Further, see Tosafot there, [who state] that this
should be analogized to a court of theft and assault
and not to one of admitted debt or loans, where one
ordained judge would suffice.

One may wonder if it is analogous to a monetary
court such that a ger may serve as a judge or is it
more similar to capital cases. See Rashi in Qiddushin
62b, [who states] that it requires three Jews to
oversee his immersion. This is explicit that Jews are
required, excluding a ger.

The last line is the same deduction suggested by Yalow being brought to bear
on this question. However, unlike Yalow, Levin analogizes the conversion

court to a capital court as opposed to creating a third category. From this piece

alone his suggestion seems inexplicable. However, Levin corrects this in a

later decision by explaining further (Pisqei Din Yerushalayim — Dinei Mamonot

u-Birurei Yahadut vol. 7 file #107 — section c). This decision begins by restat-
ing his deduction from Rashi, and claiming to find support for this deduction
from the comments of R. Yosef Dov Soloveichik in his Beit ha-Levi on the

Torah (Genesis 17).
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Next, Levin explains what
courts to monetary courts:
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At the time our father Abraham was circumcised,
the Holy One — blessed by He — said to him: “As
for me, my covenant is with you, and you will be a
father of many nations” (Gen 17:4). He revealed
to him that from this point on “anyone who wants
to join the covenant with me, you will have the
authority and power to stand by my side, and you
will make the covenant with the ger who comes to
convert out of his idolatrous faith.” This is what
[God] meant by “As for me, my covenant is with
you,” that you will stand by my side and you will be
the father of many nations when you make the
covenant with them on my behalf. This is what
the gemara states (b. Yeb. 46b), i.e. that a ger is not
really converted unless it is before three Jews, as it
says: “When a ger dwells with you” (Ex 12:48), any
making of a covenant needs to be the combined
effort of two sides. Hence, if [a Gentile] would
convert privately, there is no making of a cov-
enant. Only before three Jews who are standing by
the side of the Holy One, blessed by He, as it were,
can a covenant ever be made.

he sees as the logic behind analogizing conversion

It would seem that the reasoning behind this is
that the members of a conversion court need to be
eligible to judge capital cases as well, since, as a
result of the conversion, the convert could be a
defendant in a capital case...!>8

158. At this point in the piece, Levin tries to prove this point by referencing a com-
ment by R. Elijah Kramer, the Gaon of Vilna, in his glosses on the Shulhan Arukh:
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This is akin to what the Gra wrote (Shulhan Arukh

EH 17:131) explaining why Rema wrote that the court
in an agunah case requires 3 “kosher” judges. The

Gra wrote that this is because there are elements of
capital and/or monetary cases in [the case of an
agunah).
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Zev Farber

Furthermore, according to what my teacher, the
great Rabbi Baruch Dov Povarsky,® wrote in his
Bad Qodesh (3:49), explaining the position of
Rashi: that really a ger is eligible to judge [an ethnic
Jew], just like he may judge his fellow ger, only that
he is excluded because of the rule about authority,
one could argue that something is not considered
real legal authority unless the judge is actually
deciding something that could punish a person
bodily, since this means that the decision applies to
the person, that would be authority. However, this
is not true of monetary cases, since the decision
applies only to the money, and this would not be
considered authority. — See there. Following this

n99007nw  analysis, a conversion case, where the decision

affects the person, should be considered authority,
with a ger ineligible to participate in the panel.

There are a number of points that need to be made in response to this piece.
First, it must be pointed out that his use of Soloveichik’s piece is no more
persuasive than his (and Yalow’s) earlier use of Rashi. All Soloveichik means is
that now three Jews will be able to effect conversion, as opposed to how it was
done for Abraham, where God himself did the conversion, so to speak. There
is no way to learn anything about gerim on a conversion panel from this source.

That said, Levin here offers two reasons for why, in his opinion, a ger
would be ineligible to sit on a conversion panel. In the first paragraph above,
he explains that the reason conversion courts may be like capital courts is
because once a person is converted he or she is subject to the death penalty.
Next he offers a somewhat different basis for the analogy. He argues that the
analogy is based on the fact that in monetary cases a decision is being made
about objects but in capital and conversion cases, a decision is being made
about the person.

A response to the deduction from Rashi, akin to that of R. Roggin to R.

A closer inspection of the sources quoted leads me to question this interpreta-
tion. Rema is using “three kosher judges” not to exclude gerim but to exclude the
possibility that one expert judge would be sufficient. See the Helgat Mehogeq and
Beit Shmuel ad loc. for a debate about whether Rema’s stringency here is correct.

159. Rosh Yeshiva of Ponovezh
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Yalow, was put forward in a dissenting opinion in the same case by the rabbinic

judge R. Shmuel Chaim Domb.
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Now according to Rashi’s position that a ger can
judge his fellow ger even in capital cases, and only
halizah requires an ethnic Jew — because of the
inclusion of the word “in Israel” in the verse which
excludes [the ger] — it would seem that a ger would
be eligible to officiate for his fellow ger in a conver-
sion panel, for if he is eligible in capital cases, he is
certainly eligible in conversion cases. Only halizah
is different, and this is clear.

Following this, it appears that with regard to the
deduction made by the honorable head of the court
(Levin), may he live long, from the words of
Rashi... there is no choice but to say that Rashi
does not intend these words literally, for can a
conversion court be considered somehow more
significant than a capital court, where a ger would
be allowed to sit? Furthermore, we find no verse
that excludes gerim from conversion courts like we
do with halizah. Additionally, Rashi could even
have meant this as a de jure position, but not as
something that would disqualify the court.

Domb offers three arguments for why Levin’s interpretation of Rashi must be
faulty. His first, and most powerful argument, is that it would make no sense
for Rashi to allow a ger to sit on a capital court for gerim but not to oversee
conversions.'! Second, there seems to be no reason for Rashi to say this, since
there is no derasha that would make conversion, of all things, stand out like
there is for halizah. Third, even if Rashi did mean it literally, he must have
meant this as a best-case-scenario, but certainly not that using gerim would
invalidate the procedure.

Nevertheless, despite Domb’s disagreement with Levin over the proper

160. Literally, this means less important, but that would make the sentence unintel-
ligible. I assume this is just a “slip of the pen”.

161. i.e. Roggin’s objection to Yalow
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interpretation of Rashi,'®? Domb still finds himself attracted to the analogy
between capital cases and conversion, and believes that what Tosafot and
other authorities would say remains a live question.
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In truth, [ am very unsure about whether according
to Tosafot and Meiri — and this is the position of
the majority of Rishonim — that a ger is eligible to
judge his fellow ger only in monetary cases but not
in capital cases, and that he would be ineligible to
judge an ethnic Jew even for monetary cases, what
would be the rule about a ger sitting on the conver-
sion panel...

On the one hand, since the source of the require-
ment for three judges in a conversion is from the
word ‘judgment’, and we analogize this to cases of
theft and assault, therefore, it would seem that the
process of conversion is governed by the rules and
procedures of monetary law. Hence, according to
this, according to the position of Tosafot, Meiri and
other Rishonim, since a ger can judge his fellow in
monetary cases, following this, the same would be
true of conversion courts, i.e. that a ger would be
eligible [to take part].

Nevertheless, there is room to argue and say that
since in the course of conversion the Gentile is
transformed into a Jew, and this has consequences
for many different laws, even those that are part of
the capital court system, perhaps [conversion]
should be governed by the rules and procedures of
capital law, and, consequently, a ger would be
ineligible to sit on a conversion court...

R. Domb is unsure where the Tosafot’s position, and those other Rishonim
that accept it, lead them. He first argues that one would think that since the
Tosafot analogize conversion courts to courts prosecuting theft and assault, and
these are monetary courts, then just like the ger can adjudicate such cases for
his fellow ger so to he should be able to oversee the conversion of his fellow

162. The argument holds against Yalow as well — it is less model dependent and more
a question of how to understand Rashi.
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ger. On the other hand, Domb seems to find Levin’s point that conversion
has consequences relevant to capital cases compelling enough to suggest that,
perhaps, Tosafot might still exclude a ger from sitting on a conversion court.

One problem with this latter argument is that there is no evidence for it.
[t is an interesting theoretical position suggested by Levin but with virtually
no support in any source. The one source which Levin relied on heavily, i.e.
Rashi (and Soloveichik who followed suit) is discounted by Domb as being
impossible! This leaves Domb essentially with no evidence to counteract his
own first point, i.e. that Tosafot analogize conversion to monetary cases not
to capital cases!'®3 [t is odd to ask a question according to Tosafot and then
answer differently than that same authority’s own words.

Insofar as the cogency of the theory itself, in a similar vein to his rejection
of R. Yalow’s point, R. Yonah rejects this point as well:64

Pansbwnminorgn  Even if there is a secondary consequence of this
5w mun»TI MR  that would subject the ger to capital laws, and he
Ny 1n12onY i could end up being condemned to die (in a Jewish
MWW TN ,Ma  court), even ignoring Rashi in Yebamot who
YPANIRYT MW Y RPI0  believes that a ger can judge a fellow ger in a capital
INL.MWDI»TAIOR MM case... nevertheless, according to what I wrote
1T DN PRYAINTINNY G above, the conversion cannot be considered as
Py, Mwo»Taannx  itself a judgment about capital cases, for it is only a
N 9w manow oy secondary consequence of the conversion that
NTNINIMPIDYYaw »wn  brings about the capital punishment, but conver-
N9 pIw Moy »TY  sion cannot be considered a capital action, for [the
1o mYnodunnvnb  capital offense] is not even being adjudicated at this
2WNNY IWONROR IN,MWD)  time.
2P T2 I NWD VYN IR
Y2 PTIRY MY, M)

Again R. Yonah emphasizes the difference between direct authority and
secondary consequences. There is no way to categorize conversion as a
capital case, despite the fact that if the ger were to subsequently commit a
capital offense he would be subject to execution. Only direct power over the

163. b. Qiddushin 62b; albeit specifically cases involving theft or assault

164. Although R. Yonah is responding to these points, it is unclear to whom he is
responding. He never quotes R. Yalow, Elyashiv, Levin or Domb; he simply men-
tions that he has heard this theory from an authority.

226



Zev Farber

conviction or acquittal of a suspect in a capital case would be giving someone
life-and-death power.

The one point that goes unanswered is Levin’s distinction between con-
version and finances based on the distinction between making decisions about
money and decisions about the body. Nevertheless, this areument seems to
be based on a false analogy. It is true that monetary cases differ from other
cases in this way, but this has nothing to do with the issue at hand. It must
be remembered that a ger may not sit as a judge over an ethnic Jew, if he has
coercive authority, even for monetary cases! On the other hand, he may do
so for a ger, since he is allowed to have coercive authority over his fellow ger.
Considering this, I am unsure why Levin thinks that his teacher’s admittedly
perspicacious analysis has any relevance to this case.

One final argument for the analogy between capital cases and conversion
was put forward by R. Michael Broyde. Broyde argues that no less an authority
than R. Akiva Eiger makes this analogy. To prove this, he quotes a gloss of R.
Eiger on R. Yosef Karo’s Shulhan Arukh (YD 269:11). In this source, R. Karo
states that it is forbidden for a ger to judge a Jew by birth. On this, R. Eiger
quotes from R. Yaaqov Castro’s gloss (Erekh Lehem ad loc.), which itself is a
quote from Rambam’s Mishneh Torah (Melakhim 1:4). In this halakha, Rambam

writes:

ROPR P Py pr - One may not appoint a king from among the
TYMMTANIINNIPOR  congregation of gerim, even after many genera-
N9 IMNIW SN MNPINY  tions, unless his mother was Jewish, as it says: “you
JURTIIWR Y INY Y9N may not place upon yourself a foreign man who is
7292 79905 N9 RN PARNY  not from amongst your brethren.” And this goes
N9 ONIWAw MW YY XX not only for kingship, but any form of authority
IWINDWHNTWNY R IW  among the Jews at all; he may not be appointed as
TNRYY NNIPON,1TWY  a general, corporal or sergeant,'® or even minister
PRI MTWY Mnn ponw onn - of water in charge of irrigation, and one need not
N ROWNWIINDT IO Py add that to be appointed as a judge or a nasi
290 NI ONIWNNON  (president)'®® one must be a Jew by birth, for it
95PN PHY DWN PAR - says ‘from amongst your brethren you shall place
I RY DUN NNNY MW upon yourselves a king’ — all appointments must
PNR2IPRROR - be from ‘amongst your brethren’.

165. Literally, commander of the army, of fifty or of ten
166. R. Broyde translates this as “local presidents.” I do not know why he does this;
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Rabbis Castro and Eiger quote this source more or less verbatim, and with
no comment. Attempting to explain R. Eiger’s use of Rambam (and Castro)
here, R. Broyde writes:

R. Akiva Eiger further advances the classic explanation as to why
capital cases are likened to conversions — serving as a dayan in both
capital cases and in conversion cases are forms of serarah (authority),
in which a convert cannot participate.

Although Broyde is certainly correct that Eiger is explaining the reasoning
behind Karo’s ruling that a ger cannot be a judge, he (Broyde) is applying this
explanation to the wrong part. R. Eiger is not explaining why a ger cannot
judge capital cases; he is explaining why he cannot judge Jews by birth in
monetary cases! This is clear from the opening words R. Eiger references in his
comment (the divrei ha-mathil): “he is ineligible to judge a born-Jew.”167

Model 3 — Conversion is like Halizah

Although inspired by R. Yalow’s analysis (Model 1), which he references, R.
Tzvi Hershel Schachter takes the stringent position in a somewhat different
direction.'68

Pyno AN MWD 05 From a straightforward perspective, it seems worth
DPRNMMOUPTANY  noting that the conversion court does not decide
DTN, AT WD pow  anything, they don’t even sit in judgment at all.
DWRWR PIDNNIR 9992 Rather, they function purely as a court that
DWW DPRN PTrad  establishes something through court procedure.
Jnsn o0t pTanwyn  This would be analogous to the need for a court for
n>no,nvYnapTay  halizah, for the placing of the hands on the ox
MpyowaaToYynIon  offered due to a mistaken ruling which was deliv-
Drprnyno:  ered to the people, and for the ordination of elders.

One might call R. Schachter’s approach “the notary model”. In this model,
there are certain official actions that require a court of ordained judges. These
judges aren’t judging, but functioning in a ceremonial, technical capacity.

the simple meaning seems to be the president of the Sanhedrin.
167. 58w nxr 7Y D100
168. Rabbi Hershel Schachter, “Be-Din Ger Dan Haveiro Ger” Kol Tzvi 5762, 299—301

228



Zev Farber

Based on an analogy to halizah, which is also a court that doesn’t decide any-
thing, Schachter puts forward the ironic suggestion that this type of court
would have to exclude gerim.

The suggestion is ironic because, intuitively, one would think that the
rules should be stricter in cases where the judge actually judges as opposed to
cases where his participation is only pro forma. Furthermore, as was pointed
out in the previous section, using halizah as a model is problematic, since the
rule excluding gerim from overseeing a halizah is derived from a derasha on the
verse describing this process. There is no evidence that this derasha is meant
to apply to any other situation.

Nevertheless, a recent defense of the “notary” or “halizah” model has been
put forth by R. Michael Broyde. Broyde argues that none other than R. Shabtai
Kohen, in his commentary on the Shulhan Arukh the Siftei Kohen (Shakh YD
268:9), takes this position. The piece in the Shakh Broyde refers to is a reitera-
tion of a point made by R. Yoel Sirkis in his commentary on the Tur (Bayit
Hadash — Bah; ad loc.).

R. Sirkis is attempting to explain why it is that the ceremony of accepting
the yoke of the commandments would be considered invalid if done at night
but if a financial dispute was begun and adjudicated at night it would still be
valid, at least be-di-avad.’®® Don’t we analogize conversion courts to monetary
courts? Sirkis offers an answer to this question.

mopawTanoN pr This [leniency] is only relevant to financial matters,
Ipon pTmaponToyom  and that is because of the principle that the court has
MORMORPIYYYAN  the right to repossess anyone’s property. However,
PTRSNN M0 M AwON  when it comes to issues of prohibition, like halizah
Ty 70N 79Y2  and conversion, beginning the proceedings at night
would invalidate them even be-di-avad.

Kohen accepts this point, quoting Sirkis explicitly in his piece, and reiterating
that with regard to beginning the proceedings at night, “conversion is like
halizah.”70

169. This is because the halakha follows the positions of Rashbam and Semag by
financial matters, and it is they who allow this in general. Technically, Sirkis
wants to know why we could not apply their principle and our reliance upon it
be-di-avad to conversion as well.

170. »n7n%5n57 RON "M
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R. Broyde sees in this argument a proof for the position that a ger could
not serve on a court for conversion:

The Shach contends that there are two ways to understand the con-
version ritual, and thus there are at least two different ways to con-
struct a rabbinical court to oversee it. Each of these two constructions
imposes significantly different requirements.

One can view a court for a conversion to be on the same level
as a court for financial cases. Since the requirements regarding who
may sit on a bet din for financial cases are more lenient than the
requirements for judging capital cases or witnessing chalitza, it follows
that a convert can serve on a bet din for conversion, just as he may
serve on a financial case.

The other view within the Shach suggests that one should view
a court for conversion like a regular court, but without any of the
leniencies customarily found in financial adjudication; this produces
arabbinical court whose members are held to the standards of a court
for chalitza. If that is the case, then a convert cannot serve on such
a bet din.

With all due respect to R. Broyde, this analysis seems to me to be incorrect.

Broyde is equating two different issues here. One issue is who can serve
on a particular type of court. The second issue is what types of procedures
are required in various cases.””! This latter issue is what Sirkis and Kohen are
discussing. Their point is simply that since the court has a right to do whatever
it wants with the litigants’ money, the procedural rules are laxer for financial
disputes. This has nothing to do with who can sit on a court and is by defini-
tion unique to financial cases.

When Kohen and Sirkis say that insofar as procedure is concerned,
conversion is like halizah, they simply mean that it is unlike monetary cases.
Halizah is an example where we know that improper procedure invalidates
it, so too improper procedure invalidates the gabbalat mitzvot; it would also
invalidate a capital case, or a case regarding lashes or even the judgment of
an ox, | suspect. That is all that is meant here.

171. The fact that the two are not necessarily interdependent is demonstrated clearly
by the discussion in j. Yeb. 10:1; see the main article for discussion of this text.
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Model 4 — A Special Derasha

One extremely novel take on this question is suggested by R. Shimon Sidon
of Kunitz in his Ot Brit (Gerim 268:11).772 Sidon is attempting to answer a
question asked by the Tosafot, commenting on a passage in b. Yebamot (47a),
where it states:

wrpapTeonoow :n - Our Rabbis taught: “You shall judge righteously
PRINOD 1D PN PINPD  between a man and his brother and his ger” (Deut.
M =722 MY N AT 1:16). From here R. Yehudah said: “A ger who
WNR—IDYY P2, M converts before a court is a ger, but one who
»37°399 NIW TN WYN ) converts on his own is not a ger.” It happened once
»12on7m aY NN that a person came before R. Yehudah and said: “1
W AT 719NN P25 converted on my own.” R. Yehudah asked him: “Do
P w RSP MRDTY Y you have witnesses?” [The man] responded: “No.”
NNy R 978012 [R. Yehudah then asked]: “Do you have children?”
RN, XY N85 [The man] responded: “Yes.” [R. Yehudah] said to
x99 mny him: “You are believed to disqualify yourself, but
you are not believed to disqualify your children.”

On this baraita, the Tosafot write:

vro -y Do you have witnesses? — Meaning, since you
Poxy P29 Jranrame  claim to have converted on your own. This is
2PYaTRORNTPD M puzzling, since if the requirement to have three is
SaxnonnaY N7 on  really only de jure, but de facto even one judge is
WwDORI"'NIWIM TN TT  sufficient, if so, if he has witnesses, then he did not,
IRy PAY RS DTV in fact, convert on his own.
NN

Tosafot’s question fits into a larger theme that they discuss in a number of
places in their glosses on the Talmud.'”? Since the Tosafot accept the position
that one judge is sufficient according to Torah law to judge monetary cases,
and conversion is analogized to monetary law, then wouldn’t one judge be
sufficient to convert somebody according to Torah law? In fact, as I discussed
in the main article, this position is adopted by R. Yehudah b’ Rabbi Yom Tov
and R. Simha of Speyer. Although the Tosafot suggest this as a possibility, they

172. b. 1815, Nadash — d. 1891, Trnava
173. See, for example, their glosses on Yebamot 46b, Gittin 88b, and Qiddushin 62b
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reject it on the grounds that conversion is like a court of theft and assault,

which would require three judges anyway.

The Tosafot’s question in the above quote seems to buttress their position

that this possibility is mistaken, since, if it were correct, it would be impossible

for someone to convert “by himself” if he were simultaneously being watched

by two Jews.

R. Sidon is bothered by Tosafot’s question, and attempts to answer it.174

DY PTRTY W4T PINY NN
NIPN RTY 1D b
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ORI DT

To answer the question, it appears to me that one
can make a deduction from the fact that R.
Yehudah learns out the law [requiring three judges]
from the verse ‘and you shall judge between a man
and his brother’ from Deuteronomy and not from
the earlier verses in Leviticus or Numbers, where it
says ‘One judgment shall there be for you and the
ger.” [t would seem that the reason he does this is
because there is a legal difference. For look at the
Shulhan Arukh... [which states] that a ger whose
mother or father was not Jewish cannot judge a
born-Jew, only his fellow ger... Now if [R. Yehudah)]
had used the “judgment” verse to require a court
during the conversion, one would have assumed
that a court of converts would be sufficient, since
they are eligible to judge their fellow converts.
Therefore, R. Yehudah uses the verse of “you shall
judge between a man and his brother and his ger”;
specifically somebody who can judge between
himself and his brother, hence only born-Jews may
be judges for a conversion. Following this,
[Tosafot’s] question is not a problem, since it is
possible that [the said witnesses] to his conversion
were other converts. For converts are eligible to be
witnesses. .. but with regard to the conversion, it
would be considered as if he did it on his own, since
it requires judges who are ethnically Jewish.

174. One could also answer that a court only counts as a court if they know in advance
that they are functioning as such. This position is advanced, although not explic-
itly as an answer to Tosafot’s question, by R. Moshe Klein in his Mishnat ha-Ger

(3:23-24).
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In essence, R. Sidon argues that the Tosafot’s question is not really a problem
for R. Yehudah b’ R. Yom Tov’s position, since he can answer by stating that
R. Yehudah has a derasha from the verse in Deuteronomy limiting conversion
courts to born Jews, hence the witnesses could have been converts, counting
as witnesses but not as a court.

The most basic problem with this argument is that Sidon has invented
a derasha and put it in the mouth of R. Yehudah. R. Yehudah neither states
nor implies that he is trying to exclude converts from sitting on the conver-
sion court. Although it is an interesting question why he picked the verse in
Deuteronomy instead of one of the other options, this is hardly an argument
for inventing a new derasha.l”

Additionally, it is important to note that Tosafot’s problem is only a prob-
lem for this minority position, defended by R. Yehudah b’ Rabbi Yom Tov and
R. Simha, that one judge is sufficient for conversions according to Torah law.
Consequently, even if one were to accept R. Sidon’s derasha as an answer, it
disappears as a relevant factor if one accepts the majority view that three are
necessary even according to Torah law.176

Model 5 — Conversion Requires Ordination-Eligible Judges

The most prominent authority among those that restrict the conversion to
only ethnic Jews is R. Shlomo Kluger.”?” In his comments on Even ha-Ezer,'”8
Kluger writes:

nrno wsnorpTAa..  The rule regarding whether a ger is eligible to sit on
MPRDMSIPY PTIPA  a court overseeing a conversion is unclear.
Rigb!

175. Sidon implies that R. Yehudah should have used the verse from Leviticus or
Numbers since they are earlier in the Torah, but I am not sure why this should
be so.

176. The derasha, of course, could be accepted independently of its functioning as an
answer for the one-judge theory, but this would make a difficult suggestion even
more difficult, as the only motivating factor for it would be R. Yehudah’s choice
of verse.

177. B. 1783 Kamarow — d. 1869 Brody

178. Tuv Td’am ve-Dd’at 6:268
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The truth is that according to Rashi... that a ger
can judge his fellow ger even in capital cases, it is
obvious that he can serve on a conversion panel as
well.

However, according to the Tosafot who argue there,
and who believe that [the ger] may not judge his
fellow in capital cases, consequently, it may be
deduced that whenever officially appointed judges
are required, a ger would be unable to judge his
fellow ger,

Therefore, since the Tosafot in Yebamot wrote that
conversion courts are like courts for theft and
assault, i.e. they require three official judges, and
the mechanism that allows conversion in this day
and age is only based on the principle that we are
functioning on behalf of the judges of old,

Therefore, it would seem that only Jews who would
[in theory] be eligible for official appointment could
be considered as functioning on behalf of the judges
of old, for only in this case [could they be consid-
ered to be fulfilling] the derasha of ‘you’ ‘even you’
— to include your messengers, i.e. that they must
be like you. However a ger, who is not eligible to be
appointed and ordained, in a case where ordination
would be required, it would seem that he could not
then function on behalf [of the authorities of old]
since he is not similar [in status] to the authorities

of old.

Specifically, for someone who is eligible to be
appointed, one could argue that ‘if it can be mixed,
actually mixing it is unimportant.”7® However, if he
is not eligible to be ordained, it would seem that
that would be a hindrance to him, since he can
have no official appointment.

179. This is a Talmudic principle originally referring to the composition of a grain
offering and whether one needed to actually mix the ingredients or not. Writ
large, the principle means that in certain cases the potential of something
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Zev Farber

Furthermore, the basic reason why we no longer
require official appointment is in order not to lock
the door in the face of converts. If so, this would
apply only if we stopped doing conversions alto-
gether, but if we do accept candidates for conver-
sion, but only stipulate that a ger cannot serve on
the court, this would not count as locking the door,
for one could argue that only someone eligible for
ordination was permitted [to serve on this court],
but not the ger.

Additionally, one could say that since the verse
writes ‘one judgment shall there be for you and the
ger’, and from this was learned that three judges
who are fit to judge are required, if so, then the two
are interconnected, and that which is fit for you is
fit for the ger, and that which is not fit for you is not

fit for the ger.180

TN MO0 NYTY 19N
D92p% NOR

Therefore, according to Tosafot, it would appear
that a ger is ineligible to perform conversions.

R. Kluger’s argument is very complex and requires a certain amount of unpack-
ing. Kluger begins his piece with an argument that anticipates those of Roggin
and Domb. He claims that it is clear that Rashi would allow a ger to do a
conversion because he would allow a ger to sit on a capital case. There is no
way that Rashi could possibly consider conversion to be stricter than capital
cases, hence he must be lenient on this question. What remains is to figure
out what Tosafot’s opinion would be.'8!

Kluger’s main contention is that Tosafot believe that the modern day
“representative court” must be similar in make up to the ancient proper
court, i.e. that it must be made up of people who could, in theory, receive an

occurring can count as if it has occurred; in this case since the born Jew could,

in theory, be appointed that would be enough.
180. This latter point is very farfetched and seems to be based on Rabbi Kluger’s own

derasha.

181. This set up is almost identical to the set up offered by Domb. The difference is
that Kluger never suggests that conversion could be seen as analogous to capital
cases, even though from his terse comment in the Hakhmat Shlomo it sounded as

if that were his intention.
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appointment as an ordained judge and that this would exclude converts. This
is because the Tosafot believe that conversion courts are like courts that judge
theft and assault which required ordained judges. Even though there are no
ordained judges, Kluger argues, there are people who would be eligible to be
ordained judges, but this would exclude gerim.

Ironically, this is the exact opposite conclusion as that reached by
Mintzberg, whose second proof was based on the very same Tosafot! Mintzberg
does not seem to be bothered in the least with the fact that ordination could be
required theoretically for conversions based on Tosafot’s model. The question
arises: how is it that these two eminent authorities are using the very same
text to argue totally opposite claims.

It seems to me that the reason this is occurring is that Kluger actually
has another, unstated, source in mind that strongly informs his reading of the
Tosafot. This source is the Jerusalem Talmud in Hagigah (1:8) and codified by
Rambam (Sanhedrin 4:10), which states that one cannot give partial ordina-
tion to someone who would be ineligible to receive full ordination.!8?

Mintzberg believes that a ger can adjudicate a case of theft or assault where
the litigants were gerim. Even though such judges would, in theory, require
ordination, Mintzberg would argue that there is no reason why a ger could not
receive ordination to judge cases of theft or assault, as long as he only judges
cases where the litigants were gerim. This argument makes perfect sense assum-
ing one does not consider that Yerushalmi passage normative. Consequently,
Mintzberg argues, the Tosafot must believe that a ger can sit on conversion
courts, since they believe he can sit on all monetary courts, including those
for theft and assault.

Kluger, on the other hand, tacitly assumes that the Yerushalmi’s principle
is normative. Therefore, he argues, according to the Tosafot a ger could never
receive ordination to serve as a judge in cases of theft or assault, and, by anal-
ogy, he would not be eligible to receive ordination to sit on a conversion court.

Although this explains how the Tosafot in Yebamot could be used in
such opposite ways, even accepting the Yerushalmi as halakha would not
lead necessarily to Kluger’s deduction. This is because the Jerusalem Talmud,
and Rambam following it, is talking about actual ordination. Kluger, on the
other hand, is talking about someone functioning on behalf of a now defunct
court. Although it is possible to apply the former halakha to the latter, it is

182. See main article for discussion of this source.
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by no means logically necessary. Furthermore, it goes against the grain of the

Tosafot’s own words, which state that ordained judges (o>nnm) are unnecessary,

adding no qualifying remark.

Model 6 — Converts cannot have the Status of Judges

Another argument in favor of the strict view was put forward by R. Michael

Broyde, basing himself on a perceived contradiction between two passages in

Rambam’s Mishneh Torah.
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A court of three is disqualified if one of its members
is a ger, unless that ger has a Jewish mother. If one of
them was a mamger, even if all three were
mamgzerim, they are eligible to hold court. Also, if
all of them were blind in one eye they would be
eligible to hold court, which would be different for
a Sanhedrin. However a fully blind person is
ineligible to judge any case. (Sanhedrin 2:9)

All are eligible to judge monetary cases, even a ger,
assuming his mother was Jewish. But a ger may
judge his fellow ger even if his mother was not
Jewish. So too a mamzer and a person blind in one
eye are eligible to judge monetary cases, but for
capital cases only Kohanim, Levites and Israelites
who can marry into the priesthood [are eligible],
and they may not be blind in one eye, as we
explained. (Sanhedrin 11:11)

Broyde argues that there is tension between these two passages and offers an

explanation.!83

183. Although he hints at this in his article, Broyde elaborated on this point in an
email correspondence with me. This quote is a modified version of this part of
the correspondence (including modified spelling and formatting). Of course, R.
Broyde was sent an early draft of this article and took the opportunity to modify
the quote to ensure that it expresses his point accurately.
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The first passage establishes that a convert may not sit on a court —
any court; that is why Rambam calls such a court invalid [pasul]. Such
a court would, in fact, be disqualified if a convert were to sit on it. The
second passage establishes an exception to this, which is that a ger
can judge his fellow ger on financial matters. The explanation for this
would seem to be that there is a sort of qabbalah here of someone who
is disqualified — which is permissible in monetary disputes — and
not that a ger is actually eligible to judge his fellow, since he cannot
do so on any other matter. If the latter were the case, then there
would be a contradiction between the two passages in the Rambam.
To put this in a different way, two converts in a financial dispute with
each other cannot disqualify a judge who is also a convert, merely by
claiming that they would not accept a convert as their judge, since
they too are converts.

Furthermore, even if one analogizes conversion courts to mone-
tary courts, nevertheless, unlike in monetary law, gabbalah of someone
who is ineligible would not work in conversion. In theory, A and B
can agree to sit in an ad hoc court made up of A’s father, B’s father
and an evil-doer prohibited to sit on a court, in order to resolve their
financial dispute, assuming they both agree to such in advance — but
a ger certainly could not “accept” ineligible judges to oversee his
conversion.

Hence, since a ger is ineligible to judge, which is what the lan-
guage of Rambam says, he cannot sit on a conversion court. To me,
stating that he is considered an eligible judge when judging other
gerim seems like an implausible read of Rambam, since Rambam
seems to consider this case as an exception, outside of the rule that
“all are eligible to judge.” Indeed, I see no other way to parse the
phrase “a court of three is disqualified if one of its members is a ger”
other than to mean that a court with a convert on it is invalid, and an
invalid court produces invalid conversions even as an invalid court
does not produce invalid judgments in financial matters when the
parties accept the judges (or in the case of a convert, simply are
similar to them.)

If Rambam had wanted to adopt the view that a court of converts
is not invalid, but only invalid to judge born Jews, all he needed to
do was add the words “to judge Jews” after the word pasul. Therefore,
it seems to me that the best read of Rambam is to say that a ger is
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ineligible to judge anybody according to the Torah, but that he can
judge his fellow ger due to an implied gabbalah, which would simply
not work for a conversion.

Broyde here makes a textual argument and a conceptual argument. His textual
argument is that Rambam’s formulation in 2:9 implies that a convert is essen-
tially removed from the category of eligible judge. Assuming this is correct
how is one to explain r1:11? Here Broyde suggests that Rambam is working
with the principle of gabbalah. According to this principle, when the parties
agree to adjudicate their dispute before a certain judge, this judge’s decision
becomes binding, regardless of whether he would in theory be eligible or not.
This is unique to financial disputes since the litigants “own” their money and
can do what they want with it.

Therefore, the bottom line according to Rambam, in Broyde’s understand-
ing, is that a ger never really has the status of judge, but rather Rambam is
telling the readers that there is an implied acceptance amongst gerim to allow
“one of their own” to adjudicate their disputes, even though this would mean
that the case would really be an arbitration and not a court case proper.

There are a number of problems with this argument. Firstly, from a textual
perspective this seems like a case of over-reading. Although it is true that
Rambam does not mention the exception to the rule in his first iteration of
the rule in 2:9, this hardly proves that Rambam believes there to be no excep-
tions, especially when he will bring one up at the end of his treatment of the
subject in 11:11. It seems much more likely to suggest that Rambam was simply
interested in explicating the general law, which is that courts cannot be made
up of converts since this would give them jurisdiction over born-Jews, which is
forbidden to them. Only at the end does he throw in the fact that if, in theory,
one wanted to form an ad hoc court of converts to judge a specific case where
all of the litigants are converts, that this would be permissible.'84

Secondly, the only reason that Broyde’s deduction seems at all plausible
is because he comes at the source with a specific question in mind; one that
Rambam does not raise himself. It is a fact that the one court where there is
no discussion in rabbinic sources about whether a ger can sit on it or not is
the conversion court. Since this question is foremost in Broyde’s mind as he

184. Rambam would probably even allow for a permanent court with only jurisdiction
over gerim, but this would be an odd construct so there would be little reason to
discuss it in the Mishneh Torah.
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searches the sources, even the subtle difference between Rambam’s phrasing in
2:9 and 11:11 seems significant to him. Perhaps, Broyde reasons, if Rambam is
trying to say that a court of gerim is not really a court but only has the appear-
ance of a court, this would imply an answer to the question about converts
serving on a conversion court, since here it is certain that a real court would
be necessary.

However, if one were to read the Mishneh Torah without this particular
question in mind, one would see that R. Broyde’s read creates more troubles
than it solves. If the reason that converts can judge other converts is because
of the principle of qabbalah, then the exception is really not about converts
at all! The rule is that anybody can sit in judgment over anybody in financial
disputes assuming the parties involved agree to this in advance. So why men-
tion converts judging converts of all things.

Broyde’s answer to the question is that in this case there is implied general
acceptance by the converts, since it would be illegitimate for them to say that
they reject a fellow convert just because he is a convert. Although this is a
creative possibility, it is difficult to defend. Rambam makes no mention here
of implied gabbalah, or any qabbalah for that matter. Second, this “rule” would
not really be a rule at all. What if the converts did, in fact, object? According
to the standard rules of monetary courts, the converts would have the right to
refuse this court. However, one would assume from Rambam’s formulation that
this court of converts has subpoena power over the litigants, since it is being
analogized to monetary courts which have that power. To say that the court of
converts automatically has subpoena power because the ger has no choice but
to “accept” this court since he ore she is himself or herself a ger, is tantamount
to writing an entirely new halakha with barely a thread of textual evidence.

The crux of the problem with R. Broyde’s read, in my opinion, is that there
are really two rules when it comes to gerim functioning as judges, and that
Broyde is reading 11:11 as an exception to the wrong rule.!8> One rule is a ger
cannot serve on the Sanhedrin or on any capital case.'®¢ This is an intrinsic
rule, as the derasha says these judges need to be “like Moshe” in a number of
ways. This law does not apply to monetary cases, or any cases other than the
two cited above.

185. See the main article for a full discussion of the sources.
186. [ am specifically simplifying and ignoring Rashi’s position about gerim judging
other gerim in capital cases, for the sake of space and clarity.
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Another rule is that converts may not have coercive authority over Jews
by birth.!8” This rule applies to monetary courts, as well as to a host of other
non-court related political appointments, from king down to minister of water.
This rule comes with an obvious exception, stated explicitly by Rava (b. Yeb.
102a). A ger can judge a fellow ger. The exception has nothing to do with
gabbalah, and nothing to do with the idea that gerim are intrinsically disquali-
fied from being judges. Gerim are only disqualified from judging capital cases
or legislating on the Sanhedrin. They are fully eligible to judge any other
case, but it is forbidden for them to have coercive authority over born-Jews.
Nonetheless, a court of converts is a real court and may be granted coercive
authority over other converts.

That this is the proper understanding of Rambam can be seen by R. Joseph
Karo’s iteration of this halakha as found in the Shulhan Arukh.
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With regard to judging, a ger may judge monetary
cases, assuming his mother was Jewish. But if his
mother was not Jewish, he is ineligible to judge
born-Jews, but he can judge his fellow ger. And for
halizah he is ineligible, even for the halizah of other
gerim, unless both his parents were Jewish (YD
260:11).

A court of three is disqualified to judge a born-Jew
if one of its members is a ger, unless that ger has a
Jewish mother (or father). But a ger can judge his
fellow ger, even though his mother is not Jewish
(HM 7:1).

Following the framework provided by Rava, R. Karo outlines the rules of when
a ger is eligible to judge and when he is not. It seems clear that the ineligibil-
ity of a convert to judge monetary cases is by its very nature relevant only to
born-Jews. But there is no question that they are eligible to judge converts.
There is no implication in the Shulhan Arukh that this has anything to do with
gabbalah, which is a totally different issue.'88

187. A third rule is that converts cannot oversee a halizah, but this rule is applicable
only to halizah.

188. In theory, one could argue that R. Karo is disagreeing with Rambam, but it seems
to me that he is just clarifying.
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Considering the above analysis, the answer to the question of whether a
convert can oversee conversions would seem obvious. The principle would
be that a ger can judge any case which is not capital, not a halizah and not
legislating on the Sanhedrin, as long as the people over whom he has authority
are not Jews by birth. Since conversion does not fit into one of the exceptions,
and the person over which the ger has authority is by definition not a born-Jew,
Rambam and Karo would think him eligible to judge.!8?

Perhaps the most inexplicable analysis of this subject was put forward in

an article by R. Chanokh Henakh Cohen.'?°

N ONIWR PaRw N oNY - Question: There is a person, whose father was
PT25200 53 1mM 72,7723 Jewish and mother Gentile, and in his youth he
PN 2 I, MPADYY  was circumcised and immersed properly as a
IOV HRIWOWTPY NI PPN conversion, and afterwards he was given a good
o MR T mem N Jewish education, kept Torah and mitzvot, and
Pwm mman mrwaoiw  learned Torah for many years at Yeshivot. Now he
DN—M2NPNNNNIITWHWN  is a community rabbi. s it permissible to include
5w PTA2P> 7w M him as a judge in court of three for conversion?
M nYapa nwbY

ynw’ () mnannwn  Answer: In Yebamot [it says]: “We learn that
NN LAWOW I MAYD  conversion requires three...” and this is the
MO .07 0o 1290 decision codified by Rambam... and from the Tur
v vnwn . pwInow  and Shulhan Arukh... it would appear that all
N IMENNWTNY N, aspects of the conversion, whether teaching [the
Pw PN, n»a0n N n»nn  candidate] mitzvot, or the circumcision, or the
PT)PTY DWW AWOWL  immersion, there needs to be three judges who are
N7 Py nsSw/Mo (mann  eligible to judge (monetary cases), and in the Tur/
TPy 2002007 0 nyT  Shulhan Arukh (YD 269 towards the end): “The
NI IR T NPT Iwa N rule is that a ger is eligible to judge monetary cases,
"oxwnmrynw - provided that his mother is Jewish.”

189. Of course, one could counter by arguing that conversion is analogous to one of
the three exceptions, but this would be following one of the earlier models.

190. R. Chanokh Henokh Cohen, “Be-Inyan Ger: Ha-Im Muttar le-Tzarfo ke-Dayan
be-Beit Din shel Shelosha be-Qabbalat Ger,” Shana be-Shana 5752, 259—265.
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MW, PO NI From here we learn, apparently, that a ger can be
SwPTIPAN TR NP2 WD on a conversion court of three only if his mother
NINDRWI PINNIPY NWOw  was Jewish.. 19!
L IRIWN

R. Cohen either assumes that a court made up of converts has no status what-
soever, which is contradicted by the very next line of the source he quotes,'?
or that a ger overseeing a conversion is analogous to his judging born-Jews, a
curious assertion for which Cohen offers no proof.

In fact, nowhere in R. Cohen’s discussion does he bring up the statement
of Rava that a ger can judge his fellow ger. This is not a little surprising, since
Rava’s statement is at the core of this issue. This can be seen by a quick glance
at the authorities who take strict positions on the subject; all of them feel the
need to explain why the rule that a ger can judge his fellow would not apply,
something that Cohen, for some unknown reason, does not feel the need to
explain.

Summary

The intent of the above analysis was to clarify what all of the authorities
(known to me) have said on the issue, and to give the reader a conceptual
overview of the various positions.

Insofar as how one determines the halakha on this issue, I think that the
rabbinic sources speak for themselves, as [ argued in the main article. When
looking into the eligibility of a person to sit on a court, it seems to me that the
question is adjudicated in the Talmud in only one way every time: The rule
is that everyone gets to sit on a court until a derasha is found that disqualifies
him. Hence, a ger is excluded from capital cases because of the derasha about
Moses, and is excluded from the Sanhedrin because of the gezeira shava to
capital cases. He is excluded from halizah (according to the Bavli) because of
the word ‘in Israel’ and he is excluded from judging an ethnic Jew (according

191. The remainder of Cohen’s responsum is dedicated to the question of whether the
fact that this person’s father was Jewish could be considered a mitigating factor.

192. i.e. “but if his mother was not Jewish, he is ineligible to judge born-Jews, but he
can judge his fellow ger”
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to Rava) because of the serara (authority) rule. In a case of conversion he is
judging a Gentile/convert, so it is would seem to me open and shut that he
can be on the court.

Conclusion and Caveat

At the end of his article, R. Broyde writes the following:

Since the dispute is without clear precedent, it is certainly wise to
err on the side of caution and mandate that only born Jews serve as
dayanim in cases of conversion. Given that there are eminent poskim
who consider such conversions invalid, even after the fact, it would
be a disservice to any potential convert (as well as to the Jewish
community) to intentionally staff a conversion panel with such a
rabbinical judge, especially since there are abundant competent and
technically qualified rabbis available (76).

R. Zylberman takes an even stricter position:

mantapdnwrom  And since great scholars have argued about this, we
990 71T RO NS 0%y have not found any simple direction to take.
yPamwoNo nyym 1272 Therefore, we suggested to those that converted in
MUY PTAa  the above mentioned court'? that they should
PDOYI DN PONNRIMNY  convert again le-humrah, to remove any doubt.

In my own opinion, although I strongly disagree with these author’s character-
ization of the state of the question insofar as the actual halakha is concerned,
I do believe that it may still be in the best interest of the potential convert to
have all three judges ethnically Jewish in order to avoid potential pitfalls in
the future, at least for the time being.

This is not because I consider the possibility that a ger performing a con-
version may be invalid. As [ have tried to show, the arguments in favor of the
strict position appear forced and almost definitely erroneous. I make the above
suggestion simply because I see little reason to create possible practical prob-
lems for the ger in the future if it isn’t necessary. For some reason, inexplicable

193. A court with one convert and two born-Jews
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to me, a number of important posqim in the Modern Orthodox community,
and the Orthodox community at large, have taken a strict position on this
question. Until a significant enough number of rabbis can be convinced of the
incorrectness of the strict position,'®* it would seem to me that the possible prac-
tical costs of using a ger when one could use a born-Jew outweighs the benefits
in most cases. At the very least, the potential convert should be warned that
there are those in the Orthodox world that consider this a problem.

Conversely, it is important to note the downside of being strict here. Every
time a difference between a ger and a born Jew is canonized in halakha, the
ger is hurt and our people are divided. In this case, the people being hurt are
the rabbis themselves, and, irony of ironies, it is the potential ger who is being
asked to offer the insult to his or her rabbi. This is a real price and is the reason
I hope that there will be a change in attitude on this subject. Nevertheless,
at this point in time, when we must choose between insulting our rabbis or
possibly exposing potential converts to greater humiliation down the road, I
think the former is the lesser of the two evils.

Finally, I fervently oppose the suggestion of R. Zylberman that one who
is converted by a court with a ger on the panel should go through another
conversion le-humrah. Instead, I am in full agreement with the position of R.
Avi Weiss in his Jewish Week op-ed that there is no good reason, halakhically
speaking, to require a second giyyur in cases where a ger sat on the conversion
panel. In fact, in my opinion, it is a potential violation of lo tonu et ha-ger (do
not afflict the ger) to imply that he or she would require one.!**

194. One of the purposes of this article

195. This is not only because I think the strict position to be false, but because the
weight of the sources on this issue tends toward leniency here, as was demon-
strated above, and at the very least one must admit there is clear precedent for
leniency.
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